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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 


applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 71 et seq.), the Horse Protection 
Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Pri- 
or to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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NORTHEASTERN UNIVERSITY. LAWA Docket No. 100. Consent 
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(No. 18,341) 


In re NORTHEASTERN UNIVERSITY. LAWA Docket No. 100. Decided 
March 21, 1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a dealer thereunder 
in failing to comply with said regulations as found herein. Respondent is ordered to 
cease and desist from such violations. 


Philip C. Boyd, Boston, MA, for respondent. 
Garrett B. Stevens, for complainant. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Laboratory Animal Welfare 
Act, as amended (7 U.S.C. 2131 et seqg.), by a Complaint filed by the 
Animal and Plant Health Inspection Service, United States Department 
of Agriculture, alleging that the respondent willfully violated the regu- 
lations issued under the Act (9 CFR 1.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (9 CFR 4.1; 42 F.R. 10959 and 7 CFR 1.138; 42 
F.R. 745). 
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NORTHEASTERN UNIVERSITY 
Cite as 37 A.D. 233 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Northeastern University, hereinafter referred to as the respond- 
ent, is a corporation, with its principal place of business located at 360 
Huntington Avenue, Boston, Massachusetts 02115. 


(2) The respondent is, and at all times material herein was: 


(a) A school that uses or intends to use live animals in research, 
tests, or experiments, and that purchases or transports live animals in 
commerce, and that receives funds under a grant, award, loan, or con- 
tract from a department, agency or instrumentality of the United States 
for the purpose of carrying out research, tests or experiments. 


(b) Registered as a research facility under the Act and regulations 
by the Secretary of Agriculture. 


(3) At the time of registration under the Act, the respondent was ap- 
prised of the provisions of the regulations and standards and agreed in 
writing to comply with their provisions. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, the decision will be en- 
tered. 


Respondent, its commissioners, directors, trustees, officers, agents, 
and employees, directly or indirectly through any corporate or other de- 
vice. in connection with its business as a research facility under the 
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Animal Welfare Act, shall cease and desist from failing to file, when 
due, an annual report which contains all of the information required by 
the regulations with the Veterinarian in Charge of the State where re- 
spondent is registered, as required by the regulations. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service is 
made upon respondent. 


(No. 18,342) 
In re BARBARA SANER. LAWA Docket No. 96. Decided March 22, 1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against her for violations 
of the Act and the regulations in connection with her operations as a dealer there- 
under as found herein. Respondent is ordered to cease and desist from said viola- 
tions. 


Edward Silverstein, for complainant. 
Andrew P. Matthews, Ottumwa, IA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Laboratory Animal Welfare 
Act, as amended (7 U.S.C. 2131 et seqg.), by a Complaint filed by the 
Animal and Plant Health Inspection Service, United States Department 
of Agriculture, alleging that the respondent wilfully violated the Act 
and the regulations and standards issued thereunder (9 CFR 1.1 et seq.). 
This decision is entered pursuant to the consent decision provisions of 
the rules of practice applicable to this proceeding (9 CFR 4.1; 42 F.R. 
10959 and 7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 





BARBARA SANER 
Cite as 37 A.D. 235 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Barbara Saner, hereinafter referred to as the respondent, is an 
individual doing business as Barb’s Kennel and whose address is Route 
4, Ottumwa, Iowa 52501. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of buying, transporting, offering 
for transportation and selling, in commerce, for compensation or profit, 
animals for research or teaching purposes or for exhibition purposes or 
for use as pets. 


(2) Licensed as a dealer under the Act and regulations by the 
Secretary of Agriculture and classified as a Class B dealer under the 
regulations. 


(c) At the time of licensing under the Act, the respondent was ap- 
prised of the provisions of the Act and the regulations and standards and 
agreed in writing to comply with their provisions. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, in connection with her business as a dealer 
under the Act, shall cease and desist from: 


1. Housing animals in facilities which are not structurally sound and 
maintained in good repair to protect the animals from injury, to contain 
the animals, and to restrict the entrance of other animals; 


2. Storing supplies of food in facilities which do not adequately pro- 
tect such supplies against infestation or contamination by vermin; 
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3. Failing to provide for the removal and disposal of animal and food 
wastes, bedding and debris and operating such disposal facilities so as to 
minimize vermin infestations, odors, and disease hazards; 


4. Failing to ventilate indoor housing facilities so as to provide for the 
health and comfort of the animals at all times by providing fresh air 
either by means of windows, doors, vents, or air conditioning and ven- 
tilating such facilities so as to minimize drafts, odors, and moisture con- 
densation; 


5. Failing to provide food which is free from contamination, whole- 
some, palatable, and of sufficient quantity and nutritive value to meet 
the normal daily requirements for the condition and size of the animals; 


6. Failing to locate food receptacles so as to minimize contamination 
by excreta; 


7. Failing to keep feeding pans clean and sanitize such feeding pans at 
least once every two weeks; 


8. Failing to offer potable liquids to all animals at least twice daily for 
periods of not less than one hour; 


9. Failing to clean and sanitize watering receptacles at least every two 
weeks; 


10. Failing to remove excreta from primary enclosures as often as 
necessary to prevent contamination of the dogs or cats contained therein 
and to reduce disease hazards and odors; 


11. Failing to sanitize primary enclosures for dogs often enough to 
prevent an accumulation of debris or excreta, or a disease hazard; 


12. Failing to sanitize primary enclosures for dogs at least once every 
two weeks; 


13. Failing to sanitize cages, rooms, and hard-surfaced pens or runs 
with hot water (180° F.) and soap or detergent as in a mechanical cage 
washer, or by washing all soiled surfaces with a detergent solution fol- 
lowed by a safe and effective disinfectant, or by cleaning all soiled sur- 
faces with live steam; 


14. Failing to sanitize pens or runs using gravel, sand, or dirt by 
removing the soiled gravel, sand, or dirt and replacing it as necessary; 


15. Failing to keep her dealer premises clean and in good repair in 
order to protect the animals from injury and to facilitate the prescribed 
husbandry practices set forth in the standards; 


16. Failing to keep her dealer premises free of accumulations of trash; 


17. Failing to utilize a sufficient number of employees under the 
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Cite as 37 A.D. 238 


supervision of an animal caretaker who has a background in animal hus- 
bandry or care to maintain the prescribed level of husbandry practices 
set forth in the standards; and 


18. Failing to permit Veterinary Services representatives or other 
Federal officers or employees designated by the Secretary, to enter her 
place of business during ordinary business hours to examine records re- 
quired to be kept by her under the Act and the regulations and to make 
copies of such records and to enter her place of business to inspect such 
facilities, property and animals as such representatives consider neces- 
sary to enforce the provisions of the Act, the regulations and the stand- 
ards. 


This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 





(No. 18,343) 


In re VICTOR A. WILBUR. AWA Docket No. 86. Decided February 8, 
1978. 


Admission of facts — failure to file answer — Access to premises — refusal 
to permit — Regulations — failure to comply with — Sanction. 


Where respondent wilfully violated the Act and the regulations in connection with his 
operations as a dealer thereunder in failing to file reports and to pay license fees as 
required and, further, refused access to his premises for inspection, respondent is 
ordered to cease and desist from said violations. In addition, respondent is sus- 
pended as a registrant under the Act for 30 days, and thereafter until all applicable 
reports have been filed and all applicable fees have been paid. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 





VICTOR A. WILBUR 
Cite as 37 A.D. 238 


This proceeding under the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
hereinafter referred to as the Act, was instituted by a complaint filed by 
the Animal and Plant Health Inspection Service, United States Depart- 
ment of Agriculture, charging respondent with various violations of the 
regulations and standards issued under the Act (9 CFR 1.1 et seq.). 


Copies of the complaint and the Rules of Practice governing proceed- 
ings under the Act were served by the Hearing Clerk by certified mail on 
respondent September 13, 1977. 


Respondent was informed in the complaint and letter of service that 
an answer should be filed within 20 days in accordance with the appli- 
cable Rules of Practice, and that failure to file an answer either admit- 
ting, denying, or explaining the allegations in the complaint and re- 
questing an oral hearing would constitute admission of such allegations 
and waiver of such hearing. Respondent has not filed an answer within 
20 days in accordance with the applicable Rules of Practice. 


Accordingly, the material facts alleged in the complaint, which are ad- 
mitted by respondent’s failure to file‘an answer according to the appli- 
cable Rules of Practice, are adopted and set forth herein as the findings 
of fact. 


FINDINGS OF FACT 


1. (a) Victor A. Wilbur, hereinafter referred to as respondent, is an 
individual residing at Route 4, Rockville, Indiana 47872 and doing busi- 
ness as Shakanaw Pets and Shaggy Dog Pet Center, 1739 North 3rd, 
Terre Haute, Indiana 47804. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of buying, transporting, offering 
for transportation and selling, in commerce, for compensation or profit, 
animals for research or teaching purposes, or for exhibition purposes or 
for use as pets. 


(2) Licensed as a dealer under the Act and regulations by the 
Secretary of Agriculture and classified as a Class B dealer under the 
regulations. 


(c) At the time of licensing under the Act, the respondent was ap- 
prised of the provisions of the Act and the regulations and agreed in 
writing to comply with their provisions. 


2. Respondent failed to pay the annual license fee as prescribed by 
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section 2.6 of the regulations on or before October 8, 1976, the anniver- 
sary date of respondent’s license as a dealer under the Act. 


3. Respondent failed to file the annual report as prescribed by section 
2.7 (a) and (b) of the regulations within thirty (30) days prior to October 
8, 1976, the anniversary date of respondent’s license as a dealer under 
the Act. 


4. Respondent, on or about February 18, 1977, wilfully refused to per- 
mit representatives of Veterinary Services, upon request, during ordi- 
nary business hours, to enter his place of business and to inspect his 
dealer premises and to examine records required to be kept by him under 
the Act and regulations. 


CONCLUSIONS 


By reason of the facts alleged in paragraphs 1 and 2 herein, respond- 
ent has wilfully violated section 2.6 of the regulations (9 CFR 2.6). 


By reason of the facts alleged in paragraphs 1 and 3 herein, respond- 
ent has wilfully violated sections 2.7 (a) and (b) of the regulations (9 CFR 
2.7 (a) and (b) ). 


By reason of the facts alleged in paragraphs 1 and 4 herein, respond- 
ent has wilfully violated section 10 of the Act (7 U.S.C. 2140) and sec- 
tion 2.126 of the regulations (9 CFR 2.126). 


In section 1 of the Laboratory Animal Welfare Act, as amended (7 
U.S.C. 2131), Congress found “{t]hat, in order to protect the owners of 
animals, from the theft of their animals, to prevent the sale or use of 
animals which have been stolen, and to insure that certain animals in- 
tended for use in research facilities or for exhibition purposes or for use 
as pets are provided humane care and treatment, it is essential to regu- 
late the transportation, purchase, sale, housing, care, handling, and 
treatment of such animals by persons or organizations engaged in using 
them for research or experimental purposes or for exhibition purposes or 
holding them for sale as pets or in transporting, buying, or selling them 
for any such purpose or use.” 


Respondent’s failure to file an answer to any allegation in the com- 
plaint filed in this proceeding constitutes an admission of all the allega- 
tions contained in this complaint and a waiver of hearing pursuant to 
sections 4.1, 1.136 and 1.139 of the applicable rules of practice (9 CFR 
4.1; 42 F.R. 10959 and 7 CFR 1.136 and 1.139; 42 F.R. 744 and 745). As 
found herein, respondent’s actions constitute wilful violations of the 





DIANNE WORTHY 241 
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regulations and standards issued under the Act, which warrant the sus- 
pension of respondent’s license to do business as a dealer under the Act 
as well as a cease and desist order. 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, in connection with his business as a dealer 
under the Act, shall cease and desist from: 


1. Failing to pay the annual license fee on or before the anniversary 
date of his dealer’s license as required by the regulations. 


2. Failing to file the annual report as prescribed by the regulations 
within thirty (30) days prior to the anniversary date of his dealer’s 
license. 


3. Failing to permit representatives of Veterinary Services, during 
ordinary business hours, to enter his place of business to inspect his 
dealer premises and to examine records required to be kept by him under 
the Act and regulations. 


Respondent’s license to do business as a dealer under the Act is hereby 
suspended for a period of thirty (30) days and thereafter until he has 
paid all applicable license fees and filed all applicable annual reports as 
required by the regulations. After the expiration of the thirty (30) day 
suspension period and after respondent has filed all applicable annual 
reports and paid all applicable license fees, a supplemental order will be 
issued in this proceeding terminating this suspension. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective * fourteen (14) days after service of 
this order is made upon respondent. 


(No. 18,344) 


In re DIANNE WORTHY. LAWA Docket No. 58. Decided February 8, 
1978. 


* The Decision and Order became final March 21, 1978 and effective April 4, 1978.—Ed 





ANIMAL WELFARE ACT 
Cite as 37 A.D. 241 


Order of dismissal 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


Complainant’s motion to dismiss the complaint herein because pursuit 
of this matter is no longer necessary to effectuate the purposes of the 
Act is granted. 


The complaint herein is hereby dismissed. 
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WILLIAMS MEAT Co., INc. FMIA Docket No. 30. Consent 


(No. 18,345) 


In re LAUREL PACKING COMPANY, INC., and LOUIS DIMAURO. FSQS 
Docket No. 3. Decided January 24, 1978. 


Consent order 


Respondents have consented to issuance of the order herein against them for violating the 
Act and the regulations in connection with their operations as a packer thereunder. 
Respondent Laurel, among other things, is ordered to isolate for 10 years respond- 
ent DiMauro from all aspects of its business requiring direct contact with USDA 
meat grading and acceptance services personnel. Meat grading and acceptance serv- 
ices are withdrawn and denied respondents for 12 months. This sanction against the 
respondents, however, is held in abeyance as provided herein. 


Robert G. Hibbert, for complainant. 
Jay O. Fischer, Clifton, NJ, for respondent Laurel. 
Respondent DiMauro pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This is a proceeding under the Federal Meat Inspection Act, as amend- 
ed (21 U.S.C. 601 et seg.) (FMIA), and under the Agricultural Marketing 
Act of 1946, as amended, (7 U.S.C. 1621 et seq.), and regulations prom- 
ulgated thereunder (7 CFR Part 335 and 7 CFR Part 50), to withdraw 
Federal meat inspection services from the corporate respondent, Laurel 
Packing Company, Inc., (hereinafter “Laurel”), and to withdraw and 
deny the benefits of Federal meat grading and acceptance services from 
Laurel and the individual respondent, Louis DiMauro. The proceeding 
was commenced by a Complaint issued by the Food Safety and Quality 
Service (FSQS), United States Department of Agriculture (USDA). The 
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Cite as 37 A.D. 243 


parties have agreed that this proceeding should be terminated by entry 
of the Consent Order, set forth below and have agreed to the following 
Stipulation: 


1. Only for purposes of the Stipulation and the provisions of the Con- 
sent Order, the respondents admit the Findings of Fact set forth herein 
and waive: 


(a) Any further procedural steps; 
(b) Any requirement that the final decision in this proceeding con- 


tain findings and conclusions with respect to all material issues of fact, 
law or discretion, as well as the reasons or bases therefor; and 


(c) All rights to seek judicial review or otherwise to challenge or 
contest the validity of this decision. 


2. The Stipulation and Consent Order are for settlement purposes in 
this proceeding only and do not constitute an admission or denial by the 
respondents that they have violated any of the regulations or statutes in- 
volved. 


FINDINGS OF FACT 


1. Laurel is a corporation which operates a meat processing establish- 
ment at Passaic, New Jersey, and is, and at all times material herein 
was, the recipient of inspection service under Title I of the FMIA. 


2. Louis DiMauro was, at times material herein, the Production Man- 
ager of, responsibly connected with, Laurel. 


3. Laurel and Louis DiMauro have beén convicted of felonies for giv- 
ing and causing to be given things of value to a public official. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in the 
following Order as the final disposition of this proceeding, such order 
will be issued. 


1. For a period of ten (10) years from the effective date of this Order, 
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Laurel shall isolate Louis DiMauro completely from all functions and as- 
pects of its business that call for his direct contact or communication 
with personnel of USDA who are engaged in functions under the Federal 
Meat Inspection Program or the Federal Meat Grading Program or the 
USDA acceptance services; and during said period respondent Laurel 
shall assure that, while in its employ, Louis DiMauro will not contact or 
communicate, with respect to any matter covered by this Order, with 
any USDA meat inspection or meat grading or acceptance service per- 
sonnel. 


2. Within thirty (30) days from the effective date of this Order, Lau- 
rel shall submit to the Administrator of FSQS (Administrator) and insti- 
tute an Affirmative Action Program designed to insure the integrity of 
USDA’s meat inspection services. Pursuant to that Program, it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, an individual who 
has been convicted of a crime involving USDA meat grading or ac- 
ceptance or meat inspection services or bribing, or unlawfully giving to 
or accepting any gratuity from, any person acting on behalf of the Unit- 
ed States Government, or other public official; and (ii) shall immediately 
dismiss any such individual hired after the effective date of this Order 
upon learning of the conviction: Provided, however, That this provision 
shall not prevent the respondent from hiring an individual who was con- 
victed prior to the effective date of this Order and was employed prior to 
the effective date of this Order by a packer which has entered into a 
similar consent order with the USDA, if it notifies the Administrator of 
such hiring and places that individual under the restrictions set forth in 
paragraph 1 of this Order; 


(b) Dismiss immediately any of its officers, employees, or agents 
who are hereafter found upon conviction (or upon affirmation of convic- 
tion, if appealed), or upon final decision as to the facts in a formal adju- 
dicatory proceeding before the Secretary (or upon affirmation of the Sec- 
retary’s decision as to the facts, if appealed), to have given to or accepted 
from any person acting on behalf of the United States Government, or 
other public official, a bribe or unlawful gratuity, in connection with any 
aspect of the operation of the business of Laurel as a meat processor: 
Provided, however, That this subparagraph (b) shall not apply with re- 
spect to the factual situation involving meat inspectors which resulted 
in the indictments of Laurel and Louis DiMauro before the United States 
District Court for the District of New Jersey filed on September 7, 1976; 


(c) Require each of its officers, employees, and agents to promptly 
report to a designated executive of Laurel not subject to paragraph 1 of 
this Order, who shall report to the Administrator, any evidence of brib- 
ery or unlawful gratuity whether given or received by an officer, em- 
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ployee, or agent of the respondent or by any person acting on behalf of 
the United States Government or other public official; and 


(d) Maintain an ongoing information program with all of its offi- 
cers, employees, and agents designed to insure that such officers, em- 
ployees, and agents are constantly aware of all applicable USDA regula- 
tions and the severe consequences which will attach to any violation of 
those regulations or the provisions of this Order (the program shall in- 
clude constant reiteration of the applicable regulations and respondent’s 
policies in complying with this Order, through oral meetings on a quar- 
terly basis, written handouts on a quarterly basis, and posters placed 
conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from and denied 
to each respondent for a period of twelve (12) months: Provided, how- 
ever, That such withdrawal and denial shall be held in abeyance and 
shall not become effective unless, within ten (10) years from the effec- 
tive date of this order, Laurel commits any violation which would be a 
basis for denial or withdrawal of grading and acceptance services as cur- 
rently specified in 7 CFR 53.13 (a) (1) (i), (ii), (iv), or (v) and Laurel knew, 
acquiesced in, or had opportunity to discover and prevent such offense; 
and 


(b) Such commission of any such offense shall be deemed to have 
been established upon criminal conviction (or upon affirmation of con- 
viction, if appealed), or upon opportunity for hearing and final decision 
as to the facts in a formal adjudicatory proceeding before the Secretary 
(or upon affirmation of the Secretary’s decision as to the facts, if ap- 
pealed). In such event, grading and acceptance services shall be with- 
drawn from Laurel for the full period of twelve (12) months, and such 
withdrawal shall become effective immediately without further pro- 
cedure. 


4. Inspection service under Title I of the FMIA is hereby withdrawn 
from and denied to Laurel: Provided, however, That such withdrawal 
and denial of inspection shall be held in abeyance and shall not become 
effective unless, within ten (10) years following the effective date of this 
Order: 


(a) it is found upon conviction (or upon affirmation of conviction, if 
appealed), that Laurel, or any officer, employee, or agent of Laurel has 
unlawfully given, paid, or offered, directly or indirectly, any money or 
other thing of value to any meat inspector, meat grader, other person 
acting on behalf of the United States Government, or other public offi- 
cial, in connection with any aspect of the operation of its business as a 
meat processor; or 


(b) it is determined upon final decision as to the facts in a formal 
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adjudicatory proceeding before the Secretary (or upon affirmation of the 
Secretary’s decision as to the facts, if appealed), that Laurel, or any offi- 
cer, employee, or agent of Laurel has unlawfully given, paid, or offered, 
directly or indirectly, any money or other thing of value to any meat in- 
spector, meat grader, other person acting on behalf of the United States 
Government, or other public official, in connection with any aspect of 
the operation of its business as a meat packer, or has failed to comply 
with any provision of this Order (other than violations of subparagraphs 
(c) or (d) of paragraph 2 or subparagraph (b) of paragraph 6 of this Order 
which are not flagrant); and 


(c) Laurel knew, acquiesced in, or had opportunity to discover and 
prevent such failure to comply or offense. 


Upon suth a final conviction or final determination as described in 
subparagraphs (a) or (b) and (c) of this paragraph, inspection service 
under Title I of the FMIA shall be withdrawn from and inspection indefi- 
nitely denied to the respondents, and such withdrawal or denial of in- 
spection shall become effective immediately without further procedure. 
Subparagraphs (a), (b) and (c) of this paragraph 4 do not apply with re- 
spect to the factual situation involving meat inspectors which resulted 
in the indictments of respondent Laurel before the United States Dis- 
trict Court for the District of New Jersey filed on September 7, 1976. 


5. (a) The provisions of this Order applicable to present USDA offi- 
cials shall be applicable to any successor officials of the United States 
Government responsible for the administration of the programs in- 
volved; and 


(b) The provisions of this Order shall be applicable to Laurel, its of- 
ficers, directors, partners, agents, subsidiaries, and any business entity 
which, directly or through any corporate or other device, succeeds to the 
business of Laurel, or is assigned that business: Provided, however, That 
this Order shall not be applicable to a successor or assign of Laurel which 
does not have any officer or director or substantial investor who was, on 
or prior to the effective date of this Order, an officer, director or sub- 
stantial investor with Laurel, and which does not employ any person 
who is subject to the provisions of paragraph 1 or subparagraphs (a) or 
(b) of paragraph 2 of this Order. 


(c) (1) Only the provisions of paragraph 1 of this Order shall be 
applicable to Louis DiMauro so long as he remains with Laurel, as an of- 
ficer, employee or agent and has no position with any other business en- 
tity engaged in activities requiring Federal meat inspection or meat 
grading or acceptance services; 


(2) If Louis DiMauro has formed, or during the effective period 
of this Order forms, directly or indirectly, another business entity en- 
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gaging or to engage in activities requiring Federal meat inspection or 
meat grading or acceptance services; or is, or during the effective period 
of this Order becomes, an officer, director, substantial investor or em- 
ployee in a managerial or executive capacity with another such business 
entity, all provisions of this Order applicable to Laurel, shall be appli- 
cable to that entity; 


(3) If Louis DiMauro is associated, or during the effective per- 
iod of the Order becomes associated, in any capacity, or other than as an 
officer, director, substantial investor or employee in a managerial or 
executive capacity, with another business entity engaged in activities re- 
quiring Federal meat inspection or meat grading or acceptance services, 
the provisions of paragraph 1 of this Order shall continue to be appli- 
cable to Louis DiMauro. 


6. (a) Laurel shall permit any employee of USDA authorized for the 
purpose to have access to its facilities and records sufficient to assure 
that it is in full compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of this Order 
and at each six (6) month interval thereafter during the succeeding ten 
(10) years, Laurel shall file with the Administrator a written report de- 
tailing the manner and form in which it is complying with each of the 
provisions of this Order and setting forth any changes in its corporate 
identity which may affect compliance with this Order. 


7. If, during the effective period of this Order, either respondent is 
judicially required to take action which is inconsistent with any obliga- 
tion imposed by the Order, said respondent shall be released from that 
obligation to the extent necessary to enable that respondent to comply 
with the judicial order: Provided, That the respondent notifies the Ad- 
ministrator immediately upon learning of the institution of any judicial 
proceeding which might result in any such order: and Provided, further, 
That such release from any particular provision of this Order shall not 
have any effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution of ac- 
tion to withdraw meat inspection or meat grading or acceptance services 
for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each respond. 
ent. 
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(No. 18,346) 


In re WILLIAMS MEAT Co., INC. FMIA Docket No. 30. Decided February 
17, 1978. 


Consent order 


Respondent has consented to issuance of the order herein in connection with the allega- 
tions madesin the complaint in this proceeding. Inspection services are withdrawn 
and denied respondent indefinitely. However, said sanction is suspended as pro- 
vided herein. 


Robert G. Hibbert, for complainant. 
Dona S. Kahn, Philadelphia, PA, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This is a proceeding under the Federal Meat Inspection Act, as amend- 
ed (21 U.S.C. 601 et seq.), hereinafter referred to as the Act, and regula- 
tions promulgated thereunder (9 CFR Part 335), to withdraw federal 
meat inspection service from respondent Williams Meat Co., Inc. The 
proceeding was commenced by a complaint issued by the Food Safety 
and Quality Service (FSQS), United States Department of Agriculture 
(USDA). This decision is entered pursuant to the consent decision provi- 
sions of the Rules of Practice applicable to this proceeding (7 CFR 1.138; 
42 FR 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purposes of settling this proceeding and for such purposes only, to 
the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Williams Meat Co., Inc., is a corporation which operates a meat 
processing establishment in New York, New York. 


(b) Respondent is now an applicant for and the recipient of inspec- 
tion service under Title I of the Act at said establishment. 


2. An individual responsibly connected with the respondent, on or 
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about March 31, 1976, was convicted, in the United States District 
Court for the Southern District of New York, of a felony for unlawfully, 
willfully and knowingly and with intent to defraud, selling, transport- 
ing, and offering for sale and transportation in commerce, beef which 
was misbranded at the time of such sale, offer and transportation, in 
violation of Title 21, United States Code, Section 610, and Title 18, 
United States Code, Section 2. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in the 
following order as the final disposition of this proceeding, such order 
will be issued. 


Inspection service until Title I of the Federal Meat Inspection Act (21 
U.S.C. 601 et seq. ) is indefinitely withdrawn and denied with respect to 


respondent and will not be provided for an indefinite period to respond- 
ent, its officers, directors, successors and assigns, directly or through 
any corporate or other device. 


Provided, however: That such withdrawal and denial of inspection 
shall be suspended for so long as the individual identified in paragraphs 
I(b) and II of the complaint filed in this action is not associated with re- 
spondent, its successors, or assigns, directly or through any corpoprate 
or other device, as a partner, officer, director, shareholder, or employee, 
and for so long as said individual provides no direction or advice to and 
exercises no control over respondent, its successors or assigns, directly 
or through any corporate or other device, and for so long as said individ- 
ual has no contact or dealings with federal meat inspection or grading 
service personnel in connection with respondent’s operations, and for so 
long as respondent, its partners, officers, directors, shareholders, em- 
ployees, successors and assigns do not knowingly hire, in any capacity, 
any individual who has been convicted, in any federal or state court, of 
any felony whatsoever, or of more than one violation of any law, other 
than a felony, based upon the acquiring, handling or distributing of un- 
wholesome, mislabeled, or deceptively packaged food or upon fraud in 
connection with transactions in food, or fail immediately to dismiss any 
such individual hired after the effective date of this order upon learning 
of such conviction or convictions. 
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And provided further: That if it is determined, after opportunity for a 
hearing under the Act, that any term of this order has not been or is not 
being complied with, the suspension will be terminated and the with- 
drawal and denial provisions of this order will become effective imme- 
diately. 


Copies of this order shall be served upon the parties, and this order 
shall have the same force and effect as if entered after full hearing and 
shall become effective ninety days after service upon respondent, Wil- 
liams Meat Co., Inc. 





LIST OF DECISIONS REPORTED 
MARCH 1978 
AGRICULTURE DECISIONS 
Horse Protection Act 


Cook, WILLIE. HPA Docket No. 36. Soring — constituting 
cruel and inhumane treatment of horses — Unfair 
competition and economic advantage — exhibiting 
sored horses with unsored horses in horse show — 
Sanction 


Mr. & Mrs. Tommy. HPA Docket No. 66. Order of 
dismissal on motion of complainant 


(No. 18,347) 
In re WILLIE COOK. HPA Docket No. 36. Decided September 15, 1977. 


Soring — cruel and inhumane treatment of horses — Unfair competition 
and economic advantage — exhibiting sored horses with unsored horses in 
horse show — Sanction 


Respondent, in exhibiting three sored horses in a Tennessee walking horse show as found 
herein, is in violation of the Act for each of the three horses entered. Respondent is 
assessed a civil penalty of $1,000.00 for each violation, for a total assessment of 
$3,000.00 payable to the Treasurer of the United States. 


Gregory Cooper, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is an administrative proceeding instituted for the recovery of 
civil penalties under the Horse Protection Act (15 USC 1821 et seq; 
“Act”). The Complaint was filed by the Acting Administrator of the Ani- 
mal and Plant Health Inspection Service (“APHIS”), United States De- 
partment of Agriculture (“USDA”). 


The Complaint charges respondent with exhibiting three (3) “sored” 
horses in the Thirty-Fourth Annual Tennessee Walking Horse National 
252 
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Celebration at Shelbyville, Tennessee, in violation of the Act and related 
regulations (9 CFR 11.1 et seq; “regulations’). 


In response to the Complaint, respondent Willie Cook admitted that 
he had exhibited the three (3) horses, that they had been presented for 
inspection by USDA inspectors attending the show, but no violations 
were brought to respondent’s attention until eight months later when he 
gave an affidavit to a USDA investigator. Respondent denied any viola- 
tion had occurred. 


A hearing was held in Atlanta, Georgia on March 2, 1976. Gregory 
Cooper of the Office of the General Counsel, USDA, Washington, D.C., 
appeared on behalf of the complainant. Respondent appeared at the 
hearing in his own behalf. Post-hearing briefs were filed by both parties. 


I 


Mr. Willie Cook (“Respondent”) is an individual residing at 2569 Old 
Peachtree Road, Duluth, Georgia 30136. He was the exhibitor of the 
horses, “Sun’s Merry Delight”, “Go Boy’s Caretaker”, and “Cadillac’s Big 
Wheel” at the Thirty-Fourth Annual Tennessee Walking Horse National 
Celebration at Shelbyville, Tennessee, on August 27, 28 and September 
2, 1972. Horses were moved “in commerce” to attend this show. 


On or about August 27, 1972 respondent exhibited as Entry No. 899 
the horse “Sun’s Merry Delight” at which time the pastern areas of both 
front legs of this horse were sensitive and painful to normal palpation by 
reason of chemical irritants. 


On or about August 28, 1972 respondent exhibited as Entry No. 901 
the horse “Go Boy’s Caretaker” at which time the pastern areas of both 
front legs of this horse were irritated, sensitive and painful to normal 
palpation by reason of chemical irritants, or a combination of them. 


On or about September 2, 1972 respondent exhibited as Entry No. 904 
the horse “Cadillac’s Big Wheel” at which time the pastern areas of both 
front legs of the horse were sensitive and painful to normal palpation by 
reason of a chemical or mechanical irritant, or a combination of them. 


The purpose here of applying such irritants, whether chemical, me- 
chanical or combined usage, was to affect the horse’s gait so that it 
would “show better” by exaggerating and emphasizing the admired and 
distinctive gait of the Tennessee Walking Horse. 


In addition to the undue sensitivity and irritation to the pastern area 
of the front legs of these horses found on examination by the USDA 
veterinarians at the show, each of the horses exhibited peculiarities of 
posture and walking (before the horse was warmed up and entered the 
ring) which were characteristic of a “sored” horse. 
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The horses here exhibited the characteristic standing posture and 
walking traits of a “sored” horse: 


“I look for the way they are going. If they are standing at rest you will usually 
find them with their hind feet tucked up under them with their front feet 
in—The expression is they can put all four feet on anchoragee [sic; should read 
‘handkerchief’], which is to take the pressure off and the weight off the front 
legs. When they first move them out they will have a kind of stumbling action 
and rein of the hocks trying to find a way to go that doesn’t hurt. And it takes a 
while to warm out of this. Some of them if they are being lead—It takes one 
man to lead them and another man behind with a whip to keep them going. 
That’s some of the things. And then when they enter the ring, the show ring, 
which is a very good place to see them is when they make the first turn. If they 
turn to the right a horse that is sored will usually have to catch itself to find an 
easy, comfortable way of movement and that can pick it up pretty close right 
there.” (Tr. pp. 16-17) 


Laminitic horses are commonly not equally bilaterally affected, so the 
desired gait for show purposes would not ordinarily exist in a laminitic 
horse. The evidence here fails to establish any laminitic factor involved. 


Each of the five (5) testifying veterinary medical officers arrived at 
their own conclusions individually and separately. These veterinary 
medical officers were stationed at different strategic spots for observa- 


tion and examination functions to be carried out, and each evaluated the 
horses separately and independently before consulting among them- 
selves concerning their impressions and findings. 


Each of these horses was “sored” by the use of chemical or mechanical 
means, or a combination of them, causing physical pain to the horse 
when walking, trotting or otherwise moving, and extreme physical dis- 
tress, with irritation or inflammation of the pastern area of the forelegs 
as indicated. The application of the chemical or mechanical irritant was 
recent in time from the exhibition and inspection; and involved cruel 
and inhumane methods and devices, contrary to the Act and regulations. 


I 


Section 2 (a) of the Act (15 USC 1821) and Section 11.1 (t) (1) of the 
Regulations (9 CFR 11.1 (t) (1) ) defines the term “sored” as follows: 


“A horse shall be considered to be sored if, for the purpose of affecting its gait— 


(1) a blistering agent has been applied after the date of enactment of this Act 
[December 9, 1970] internally or externally to any of the legs, ankles, feet, or 
other parts of the horse; 


(2) burns, cuts, or lacerations have been inflicted after the date of enactment of 
this Act on the horse; 
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(3) a chemical agent, or tacks or nails have been used after the date of enact- 
ment of this Act on the horse; or 


(4) any other cruel or inhumane method or device has been used after the date 


of enactment of this Act on the horse, including, but not limited to, chains or 
boots; 


which may reasonably be expected (A) to result in physical pain to the horse 
when walking, trotting, or otherwise moving, (B) to cause extreme physical dis- 
tress to the horse, or (C) to cause inflammation.” 


Il 


The USDA stationed veterinary medical officers at several strategic 
spots at the Thirty-Fourth Annual Tennessee Walking Horse National 
Celebration in order to fully observe the participating horses. Officers 
were stationed at several places between the pre-show inspection area 
and the entrance to the showing ring, as well as near the show ring area 
entrance. There were several officers observing the horses as they moved 
away from the pre-show inspection area. Other officers were in an 
inspection area where selected horses were referred for physical ex- 
amination. Each veterinary medical officer observed (or examined on re- 
ferral) the horses, noting his findings or evaluation. Varying degrees of 
severity were noted by the individual examiner on a scale of 1 to 4, the 
higher number indicating the more severe condition. 


Thus the horses were rated independently by several observers or 
examiners, so that the most “sored” horses were identifiable. A discipli- 
nary action was instituted only in the more severe instances found. 
These findings were the result of composite, not merely individual judg- 
ments, and were based on multiple observations at different times and 
places, plus a physical examination. 


The evidence clearly establishes that all three (3) horses exhibited by 
respondent had been subjected to cruel and inhumane methods of soring, 
by chemical or mechanical means, or a combination of them, for the pur- 
pose of affecting their gait. Neither the Act nor the regulations require 
that the evidence show respondent personally “sored” the horses. Sec- 
tion 4 (b) of the Act provides that “{I]t shall be unlawful for any person 
to show or exhibit, or enter for the purpose of showing or exhibiting, in 
any horse show or exhibition, any horse which is sored if that horse or 
any other horse was moved to such show or exhibition in commerce.” (15 
USC 1823 (b) ). Thus, respondent’s responsibility here rests on his status 
as an “exhibitor” of a “sored” horse in a horse show to which horses were 


ae | 


brought “in commerce”. 


* Amendments effective July 13, 1976 broaden coverage to include both interstate as well 
as intrastate commerce, PL 94-360, 94th Congress, S. 811. (15 USC 1822). 
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The horses here exhibited multiple characteristics of soring, that is, 
they showed a tendency to tuck the hind legs up underneath as they 
moved so as to relieve the larger part of the weight from the front legs, a 
stumbling tendency in the front legs as they were led on a lead strap be- 
fore they were warmed up, and standing in a peculiar posture with the 
hind legs forward bringing all four feet very close together. 


in addition, the horses showed sensitivity or irritation on physical ex- 
amination to moderate palpation in the pastern area. This is distinguish- 
able from a laminitic situation. Laminitis is an inflammation of the lami- 
nae of the hoof. It sometimes is loosely referred to as “foundering”. 


Laminitis is a swelling within the hoof area itself, deep in the foot, 
which is productive of deep foot pain. On physical examination it would 
be discernible at the coronary band, and would not extend up the entire 
length of the pastern and would not involve the skin and soft tissues of 
the pastern area. Moderate digital pressure on palpation in the coronary 
band would not ordinarily produce flinching or a display of sensitivity 
for a recent or a recurring laminitis, although it would for “soring”. 


Further, a laminitic horse is essentially a lamed horse and it would be 
rare for both forefeet to be equally lamed. If one was more lame than the 
other, the gait would be unequal as the horse in effect would be limping, 
and it would probably not be of show quality while in that somewhat 
crippled condition. 


On the contrary, “soring” to be effective by either mechanical or chem- 
ical irritants (used individually or in combination) must be bilaterally 
balanced for the purpose of producing an equal effect to bring about the 
“show quality” high stepping gait. Thus “soring” is done to artificially 
produce the desired “gait” and avoid the long, patient, tedious and 
skilled training and practice necessary without “soring”. 


Although respondent testified that “Cadillac’s Big Wheel” was reshod 
the same day he was shown, and also that “Cadillac’s Big Wheel” had 
been a foundered horse in his third or fourth year, the evidence is shal- 
low and unpersuasive that the horse was suffering from anything but a 
“sored” condition when he was entered for exhibition in the Thirty- 
Fourth Annual Tennessee Walking Horse National Celebration at 
Shelbyville, Tennessee. There is no significant or persuasive evidence 
that would suggest that the condition of this horse’s pastern areas was 
the result of either natural or accidental injury or disease. 


Soring a horse to affect its gait and enhance its chance to win a Class 
in a horse show is unfair to other horses and exhibitors in that Class. It 
diminishes the opportunity of others to be judged fairly on their natural 
ability and training. A sored horse often performs beyond its natural 
ability because pain forces it to exaggerate its gait. 
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Thus, exhibitors of unsored horses are at a disadvantage for it greatly 
lessens their chances of winning a ribbon or prize. This in turn has an ad- 
verse economic impact on trainers and owners since a losing horse will 
not command a high selling price nor high stud fees, not to mention the 
prestige and pride which result from winning. 


Respondent raises arguments concerning the quality of the complain- 
ant’s evidence, the failure of the veterinary medical officers to advise 
him of the irregularities found at the time of the inspection, and calls 
the inspection “entrapment”, and the settlement proposals “extortion- 


Section 5 (a) authorizes any representative of the Secretary of Agricul- 
ture “to make such inspections of any horses at any horse show or 
exhibition within the United States ..... ”. Section 6 (a) authorizes the 
Secretary to compromise any civil penalties resulting from a violation, 
at the same time that it provides an opportunity for hearing with respect 
to any such violation(s). It also provides that “each violation shall be a 
separate offense”. 


The veterinary medical officers were specifically instructed not to dis- 
cuss findings at the scene, because of the number of horses that had to be 
observed and inspected made it advisable to avoid time consuming argu- 
ments or discussions. The veterinary medical officers adequately identi- 
fied the horses concerned, and using their notes concerning their find- 
ings, impressions and evaluations made contemporaneously with the ob- 
servation or examination of these horses concerned, refreshed their 
recollection and testified with clarity and persuasiveness. No question 
concerning identification or recollection was raised at the time of the 
hearing when Respondents could have probed more fully if any question 
existed. 


Respondent’s argument that he “should have been informed of any ad- 
verse findings” at the time his horse was examined, if granted, could in- 
volve the veterinary medical officers in time consuming discussions and 
debates. Such matters could conceivably hamper seriously the investiga- 
tional scope by consuming time and opportunity. No legal fault is found 
in the failure to contemporaneously advise Respondent of any adverse 
findings. In fact, the findings appear to have been spread among the sev- 
eral inspecting officers at that time concerning numerous horses ob- 
served and examined. 


Section 6 (a) of the Act (15 USC 1825 (a) ) provides that any person 
who violates any provision of the Act or any regulation issued there- 
under shall be assessed a civil penalty by the Secretary of not more than 
one-thousand dollars ($1,000.00) for each violation. Since then, by 
amendments effective July 13, 1976 the civil penalty that can be as- 
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sessed has been increased to two-thousand dollars ($2,000.00). (Section 
6 (b) (1); 15 USC 1825 (b) (1) ). 


Here, complainant has requested that the maximum civil penalty ef- 
fective at that time be assessed for each of the three (3) violations. 


Little or no discretion seems to exist concerning this matter. Jn re Sy 
Gaiber & Co. 31 AD 843 (7/20/72); In re Whiteville Livestock Auction, 
31 AD 857 (7/20/72); In re George Rex Andrews, 32 AD 553, 557-584 
(3/8/73); In re Arthur N. Economou, et al, 32 AD 14, 116-131 (1/15/73) 
rev'd on other grounds sub nom. Economou et al vy USDA, 494 F2d 519 
(2nd Cir 1974); In re James J. Miller, 33 AD 53, 64-87 (1/14/74) affirmed 
sub nom Miller v Butz, 498 F2d 1088 (5th Cir 1974); In re J. A. Speight 
et al, 33 AD 280, 314-319 (2/15/74); In re Trenton Livestock, 33 AD 499, 
512-550 (1974); In re Braxton McLinden Worsley, 33 AD 1547, 1555- 
1593 (1974); In re Overland Stockyards, Inc. 34 AD 1808, 1822-1855 
(1975); In re King Midas Packing, 34 AD 1879, 1888 (1975); In re Sam 
Leo Catanzaro, 35 AD 26, 27-28, 31-36 (1976), affirmed sub nom, Catan- 
zaro v USDA, 556 F2d 586 (9th Cir 4/14/77, Docket #76-1613); In re 
Henry Christ, 35 AD 195, 202-3 (1976); In re Richard Wall, 35 AD 1516, 
1517-8 (1976); In re Livestock Marketers, 35 AD 1552, 1561-1564 
(1976); In re Mid-States Livestock, et al 36 AD 172-176 (1977) appeal 
pending, Thus, since the violations here are clearly established and no 
proximate or persuasive mitigating circumstances are seen, the sanction 
requested by the complainant shall be ordered. 


ORDER 


Respondent, Willie Cook, is assessed a civil penalty of $3000 (Three 
Thousand Dollars). This shall be paid by certified check or money order 
payable to the Treasurer of the United States. 


It shall be forwarded to Gregory Cooper, Office of the General Coun- 
sel, United States Department of Agriculture, Room 2420, South Build- 
ing, Washington, D. C. 20250, within thirty (30) days from the date 
this order becomes effective. 


Copies of this order shall be served upon the parties. This order shall 
become final* and effective thirty (30) days after service upon the re- 
spondent unless there is an appeal to the Secretary within 30 days after 
service (9 CFR 12.10-9, 12.14). 


*The Decision and Order became final October 19, 1977.—Ed. 
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(No. 18,348) 


In re MR. & MRS. TOMMY LYLES. HPA Docket No. 66. Decided March 20, 
1978. 


Order of dismissal 


Thomas R. Clark, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


Upon consideration of Complainant’s Motion for Dismissal of the 
Complaint, the motion is hereby granted and the complaint is dismissed 
and the action terminated. 





LIST OF DECISIONS REPORTED 


MARCH 1978 
AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


ARAB STOCK YARD, INC. P&S Docket No. 5172. Accounts and 
records — incomplete or incorrect — Custodial ac- 
count for shippers proceeds — deficiencies in — fail- 
ure to properly maintain — Improper practices — 
purchasing from consignments for own accounts by 
employees — Insolvency — current liabilities exceed- 
ing current assets — Wilfullness factor — weight of 
— Sanction 


Copy, BILL, and Tom Copy, d/b/a Morris County LIVESTOCK 
ComMISSION. P&S Docket No. 5451. Accounts and 
records — incomplete or incorrect — Custodial ac- 
count for shippers proceeds — failure to observe 
fiduciary duty in the administration of — False and 
fictitious names — consigning livestock in 


COHEN, BEN. P&S Docket No. 5517. Consent order — Sanc- 


JONES, JAMES W. and REX MEADOR. P&S Docket No. 5502. 


Consent order 


Lowery, GILES. P&S Docket No. 5543. Consent order — 
Sanction 


MILLWooD PACKING Co., INc. P&S Docket No. 5530. Admis- 
sion of facts — failure to file answer — Bonding re- 
quirements — failure to comply with 


MARYVILLE LIVESTOCK MARKET, INC., et al. P&S Docket No. 
5480. Consent order, David G. Daniel 


MUEHLENTHALER, JAKE, and MORRIS MUEHLENTHALER, d/b/a 
JAKE MUEHLENTHALER & SON. P&S Docket No. 5237. 
Scales — backbalancing of — Scale tickets — printing 
of — issuance of showing incorrect or incomplete in- 
formation — False and incorrect weights — weighing 
livestock at other than their true and correct weights 
— paying sellers on the basis of — Unfair and decep- 
tive practice — short-weighing — Sanction 


MARK, JR. P&S Docket No. 5525. Admission of facts 
— failure to file answer — Checks or drafts — insuf- 
ficient funds — failure to pay when due — Insolvency 
— current liabilities exceeding current assets — 
Sanction 
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NATIONAL PACKING HousE, INC. P&S Docket No. 5489. Bond- 
ing requirements — failure to comply with 


RASMUSSEN, ELMER v. FLOYD FEATHERSTON. P&S Docket No. 
5365. Livestock purchased in commerce — agreed 
purchase prices on — failure to pay in full — Advance 
for shipping expenses — failure to pay — Reparation 
awarded 


S & H CentraL Meat Packers, INC. and ROBERT H. 
SULLENGER. P&S Docket No. 5427. Accounts and rec- 
ords — incomplete or incorrect — Bankruptcy — 
petition in — Bonding requirements — failure to 
comply with — Checks or drafts — insufficient funds 
— failure to pay when due — Insolvency — current li- 
abilities exceeding current assets — Trust funds — 
failure to hold in trust — Sanction 


S. Bonaccurso & Sons, Inc., MARY BONACCURSO and SAMUEL 
Bonaccurso. P&S Docket No. 5478. Consent order 


of the corporation 
Consent order of Mary Bonaccurso 


Consent order of Samuel Bonaccurso 


SIMMONS, SAM. P&S Docket No. 5548. Consent order — 
Sanction 


Simpson, DAvip LUTHER. P&S Docket No. 5509. Admission 
of facts — failure to file answer — Bonding require- 
ments — failure to comply with — Sanction 


VALE LIVESTOCK AUCTION Co. and NICHOLAS J. VAN LITH. 
P&S Docket No. 5537. Consent order — Sanction 





(No. 18,349) 


In re S. BONACCURSO & SONS, INC., a corporation, MARY BONACCURSO 


and SAMUEL BONACCURSO, individuals. P&S Docket No. 5478. De- 
cided March 3, 1978, as to respondent corporation. 


Consent order 


The respondent corporation, S. Bonaccurso & Sons, Inc., has consented to issuance of a 
cease and desist order against it for wilfully violating the Act and the regulations in 
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connection with its operations as a packer thereunder as found herein. This respond- 
ent is ordered to cease and desist from said violations. 


James A. Brennan, for complainant. 
Steven Angstreich, Philadelphia, PA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing filed by the 
Acting Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the financial condition 
of the corporate respondent does not meet the requirements of the Act 
and that the respondents wilfully violated the Act and the regulations is- 
sued thereunder (9 CFR 201.1 et seq.). This decision is entered pursuant 
to the consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138; 42 F. R. 745). 


The corporate respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically admits 
that the Secretary has jurisdiction in this matter, neither admits nor 
denies the remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this proceed- 
ing and for such purposes only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. S. Bonaccurso & Sons, Inc., hereinafter referred to as the corporate 
respondent, is a corporation with its principal place of business located 
at 1436 South Front Street, Philadelphia, Pennsyvania 19147. 


2. Corporate respondent is, and at all times material herein was: 


(a) A packer, within the meaning of and subject to the provisions 


of the Act; and 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter and manufacturing or preparing meats or meat 
food products for sale or shipment in commerce. 


3. Corporate respondent’s average annual purchases of livestock ex- 
ceed $500,000. 
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CONCLUSIONS 


The corporate respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such decision will 
be entered. 


Corporate respondent S. Bonaccurso & Sons, Inc., its officers, direc- 
tors, agents, employees, successors and assigns, directly or through any 
corporate or other device, in connection with its operations as a packer, 
shall cease and desist from: 


1. Purchasing livestock in commerce as a packer while insolvent, i.e., 
while current liabilities exceed current assets; 


2. Failing to pay, when due, the full purchase price of livestock, meat, 
meat food products and livestock products in commerce; 


3. Failing to pay the full purchase price of livestock, meat, meat food 


products and livestock products purchased in commerce; 


4. Unjustifiably or unfairly failing to comply with its obligations un- 
der contracts or agreements for the acceptance of delivery and payment 
for livestock, meat, meat food products and livestock products; 


5. Subjecting any person to any undue or unreasonable prejudice or 
disadvantage in its purchasing or payment practices; 


6. Failing to hold in trust and endangering trust funds required to be 
held in trust for the benefit of the unpaid cash sellers of livestock; and 


7. Failing to forward all proceeds of livestock, meats, meat food prod- 
ucts, livestock products derived therefrom, and the inventories and re- 
ceivables thereof, purchased prior to the entry of a Consent Decree of 
Preliminary Injunction between S. Bonaccurso & Sons, Inc., and the U.S. 
Department of Agriculture on July 21, 1977, and proceeds collected on 
and after such date up to One Hundred Thousand Dollars ($100,000) to 
an account marked “Continental Bank — Custodial Account under Stip- 
ulation dated July 19, 1977”. 


Such order shall have the same force and effect as it entered after full 
hearing and shall be effective on the first day after service upon the cor- 
porate respondent. Copies of this decision shall be served upon the 
parties. 
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(No. 18,350) 


In re S. BONACCURSO & SONS, et al. P&S Docket No. 5478. Decided 
March 3, 1978, as to Mary Bonaccurso. 


Consent order 


Respondent Mary Bonaccurso has consented to issuance of a cease and desist order against 
her for wilfully violating the Act and the regulations in connection with her opera- 
tions as a packer thereunder as found herein. This respondent is ordered to cease 
and desist from said violations. 

James A. Brennan, for complainant. 

Steven Angstreich, Philadelphia, PA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Acting Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the financial condition 
of the corporate respondent does not meet the requirements of the Act 


and that the respondents wilfully violated the Act and the regulations is- 
sued thereunder (9 CFR 201.1 et seq.). This decision is entered pursuant 
to the consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138; 42 F. R. 745). 


The respondent Mary Bonaccurso admits the jurisdictional allegations 
in paragraph II of the Complaint and Notice of Hearing and specifically 
admits that the Secretary has jurisdiction in this matter. The respond- 
ent alleges, inter alia, that the basis for such jurisdiction is a result of re- 
linquishing the formulation, direction, and control of the policies and 
practices of the corporate respondent to another person, but does not 
contest the jurisdictional facts set forth in this decision for the purposes 
of settling the matter in this proceeding. Further, the respondent 
neither admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of set- 
tling this proceeding and for such purposes only, to the entry of this 
decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 
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1. Mary Bonaccurso is an individual whose business address is c/o S. 
Bonaccurso & Sons, Inc., 1436 South Front Street, Philadelphia, Penn- 
sylvania 19147. 


2. Respondent Mary Bonaccurso is, and at all times material herein, 
was: 
(a) President of the corporate respondent; 


(b) Sole stockolder of the corporate respondent; and 


(c) In combination with Samuel Bonaccurso, formulated, directed 
and controlled the policies and practices of the corporate respondent. 


CONCLUSIONS 


The respondent Mary Bonaccurso having admitted the jurisdictional 
facts and parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


Respondent Mary Bonaccurso, individually or as a partner, or as an of- 
ficer, director, agent, or employee of a corporation, directly or through 
any corporate or other device, in connection with her operations as a 
packer, shall cease and desist from: 


1. Purchasing livestock in commerce as a packer while insolvent, i.e., 
while current liabilities exceed current assets; 


2. Failing to pay, when due, the full purchase price of livestock, meal, 
meat food products and livestock products in commerce; 


3. Failing to pay the full purchase price of livestock, meat, meat food 
products and livestock products purchased in commerce; 


4. Unjustifiably or unfairly failing to comply with her obligations un- 
der contracts or agreements for the acceptance of delivery and payment 
for livestock, meat, meat food products and livestock products; 


5. Subjecting any person to any undue or unreasonable prejudice or 
disadvantage in her purchasing or payment practices; 


6. Failing to hold in trust and endangering trust funds required to be 
held in trust for the benefit of the unpaid cash sellers of livestock; and 
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7. Failing to forward all proceeds of livestock, meats, meat food prod- 
ucts, livestock products derived therefrom, and the inventories and re- 
ceivables thereof, purchased prior to the entry of a Consent Decree of 
Preliminary Injunction between S. Bonaccurso & Sons, Inc., and the U.S. 
Department of Agriculture on July 21, 1977, and proceeds collected on 
and after such date up to One Hundred Thousand Dollars ($100,000) to 
an account marked “Continental Bank — Custodial Account under Stip- 
ulation dated July 19, 1977”. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon the re- 
spondent. Copies of this decision shall be served upon the parties. 


(No. 18,351) 


In re S. BONACCURSO & SONS, INC. et al. P&S Docket No. 5478. Decided 
March 3, 1978, as to respondent Samuel Bonaccurso. 


Consent order 


Respondent Samuel Bonaccurso has consented to issuance of a cease and desist order 
against him for violations of the Act and the regulations in connection with his oper- 
ations as a packer thereunder as found herein. Respondent Samuel Bonaccurso is or- 
dered to cease and desist from said violations. 


James Brennan, for complainant. 
Steven E. Angstreich, Philadelphia, PA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Acting Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the financial condition 
of the corporate respondent does not meet the requirements of the Act 
and that the respondents wilfully violated the Act and the regulations is- 
sued thereunder (9 CFR 201.1 et seq.). This decision is entered pursuant 
to the consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138; 42 F. R. 745). 
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The respondent Samuel Bonaccurso admits the jurisdictional allega- 
tions in paragraph III of the Complaint and Notice of Hearing and spe- 
cifically admits that the Secretary has jurisdiction in this matter. The re- 
spondent alleges, inter alia, that the basis for such jurisdiction is a result 
of relinquishing the formulation, direction, and control of the policies 
and practices of the corporate respondent to another person, but does 
not contest the jurisdictional facts set forth in this decision for the pur- 
poses of settling the matter in this proceeding. Further, the respondent 
neither admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of this deci- 
sion. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Samuel Bonaccurso is an individual whose business address is c/o S. 
Bonaccurso & Sons, Inc., 1436 South Front Street, Philadelphia, Penn- 
sylvania 19147. 


2. Respondent Samuel Bonaccurso is, and at all times material herein, 
was: 


(a) Secretary-Treasurer of the corporate respondent; and 


(b) In combination with Mary Bonaccurso, formulated, directed 
and controlled the policies and practices of the corporate respondent. 


CONCLUSIONS 


The respondent Samuel Bonaccurso having admitted the jurisdictional 
facts and the parties having agreed to the entry of this decision, such de- 
cision will be entered. 


Respondent Samuel Bonaccurso, individually or as a partner, or as an 
officer, director, agent, or employee of a corporation, directly or through 
any corporate or other device, in connection with his operations as a 
packer, shall cease and desist from: 
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1. Purchasing livestock in commerce as a packer while insolvent, i.e., 
while current liabilities exceed current assets; 


2. Failing to pay, when due, the full purchase price of livestock, meat, 
meat food products and livestock products in commerce; 


3. Failing to pay the full purchase price of livestock, meat, meat food 
products and livestock products purchased in commerce; 


4. Unjustifiably or unfairly failing to comply with his obligations un- 
der contracts or agreements for the acceptance of delivery and payment 
for livestock, meat, meat food products and livestock products; 


5. Subjecting any person to any undue or unreasonable prejudice or 
disadvantage in his purchasing or payment practices; 


6. Failing to hold in trust and endangering trust funds required to be 
held in trust for the benefit of the unpaid cash sellers of livestock; and 


7. Failing to forward all proceeds of livestock, meats, meat food prod- 
ucts, livestock products derived therefrom, and the inventories and re- 
ceivables thereof, purchased prior to the entry of a Consent Decree of 
Preliminary Injunction between S. Bonaccurso & Sons, Inc., and the U.S. 
Department of Agriculture on July 21, 1977, and proceeds collected on 
and after such date up to One Hundred Thousand Dollars ($100,000) to 
an account marked “Continental Bank — Custodial Account under Stip- 
ulation dated July 19, 1977”. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon the re- 
spondent. Copies of this decision shall be served upon the parties. 





(No. 18,352) 


In re VALE LIVESTOCK AUCTION CO., a corporation, and NICHOLAS J. 
VAN LITH, JR., an individual. P&S Docket No. 5537. Decided March 
6, 1978. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for wilfully 
violating the act and the regulations in connection with their operations as a market 
agency thereunder with respect to checks or drafts, custodial account and net 
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proceeds as found herein. Respondents are ordered to cease and desist from said 
violations. In addition, the corporate respondent, Vale, is suspended as a registrant 
under the Act for 15 days and thereafter until the deficit in its custodial account is 
eliminated and the individual respondent, Van Lith, is assessed a civil penalty of 
$2,000.00. 


James Brennan and Jory Hochberg, for complainant. 
Stephen L. Stennes, Montevedo, MN, for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents admit this jurisdictional allegations in paragraph I of 
the complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearings and futher procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision, which includes an assessed civil penalty. 


The complainant agrees to the entry of this decision. 
FINDINGS OF FACT 


1. Vale Livestock Auction Co., hereinafter referred to as the corpo- 
rate respondent, is a corporation with its principal place of business lo- 
cated at Vale, Oregon, and whose business mailing address is P.O. Box P, 
Vale, Oregon 97918. 


2. The corporate respondent, at all times material herein, was: 


(a) Engaged in the business of conducting and operating the Vale 
Livestock Auction Co. stockyard, a posted stockyard under and subject 
to the Act, hereinafter referred to as the stockyard; 


(b) Engaged in the business of buying and selling livestock in com- 
merce on a commission basis at the stockyard; and 


(c) Registered with the Secretary of Agriculture as a market 
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agency to buy and sell livestock on commission at the stockyard and asa 
dealer to buy and sell livestock in commerce. 


3. Nicholas J. Van Lith, Jr., hereinafter referred to as the individual 
respondent, is an individual whose business mailing address is P. O. Box 
P, Vale, Oregon 97918. 


4. The individual respondent, at all times material herein, operated 
the Vale Livestock Auction Co. pursuant to a purchasing agreement and 
was president of the corporate respondent and in charge of the opera- 
_ tions of said corporate respondent, and at all times material herein, did 
formulate, direct and control the policies, practices and activities of said 
corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


The corporate respondent, Vale Livestock Auction Co., its officers, di- 
rectors, agents, employees, successors and assigns, directly or through 
any corporate or other device, and the individual respondent, Nicholas J. 
Van Lith, Jr., directly or through any corporate or other device, shall 
cease and desist from: 


” 


1. Failing to deposit in the “Custodial Account for Shippers’ Proceeds 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR 201.42 (c)) an amount equal to the proceeds receivable from the 
sale of consigned livestock; 


” 


2. Failing to maintain the “Custodial Account for Shippers’ Proceeds 
in conformity with the provisions of section 201.42 of the regulations (9 
CFR 201.42); 


3. Issuing checks to any person in payment of the net proceeds due 
from the sale of livestock sold on a commission basis without having and 
maintaining sufficient funds on deposit in the bank account upon which 
they are drawn to pay such checks; and 


4. Failing to transmit or deliver to the consignors or other persons en- 
titled thereto the net proceeds due to them from the sale of consigned 
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livestock in commerce, in conformity with section 201.43(a) of the reg- 
ulations. 


The corporate respondent is suspended as a registrant under the Act 
for a period of fifteen (15) days and thereafter until such time as it shall 
demonstrate that the deficit in its “Custodial Account for Shippers’ Pro- 
ceeds” has been eliminated. When the corporate respondent 
demonstrates that the shortage in its “Custodial Account for Shippers’ 
Proceeds” has been eliminated, a supplemental order will be issued in 
this proceeding terminating this suspension after the expiration of the 
fifteen (15) day period. 


In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), the in- 
dividual respondent is assessed a civil penalty of $2,000.00. 


The provisions of this order shall become effective on the sixth day 
after service of this order on the respondents. 


Copies of this decision shall be served upon the parties. 





(No. 18,353) 
In re BEN COHEN. P&S Docket No. 5517. Decided March 7, 1978. 


Consent Order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a dealer thereunder as 
found herein. Respondent is ordered to cease and desist from said violations and re- 
spondent is suspended as a registrant under the Act for 15 days and thereafter until 
he is no longer insolvent. 


Jory M. Hochberg, for complainant. 
Raymond Fairbank, Jr., Tampa, FL, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the financial condition of the respondent does not 
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meet the requirements of the Packers and Stockyards Act, and that the 
respondent wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this pro- 
ceeding (7 CFR 1.138; 42 F.R. 745).. 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Ben Cohen, d/b/a Ben Cohen Dairy Cattle, d/b/a Top Dairy Cows & 
Heifers, hereinafter referred to as the respondent, is an individual whose 
address is Route 2, Thonotosassa, Florida 33592. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in com- 


merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


The respondent, his agents and employees, directly or through any 
corporate or other device, in connection with his operations under the 
Act, shall cease and desist from: 
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1. Operating as a dealer while his current liabilities exceed his current 
assets; 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; and 


3. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds to pay such 
checks or drafts on deposit in the bank account from which such checks 
or drafts are to be paid. 


Respondent is suspended as a registrant under the Act for a period of 
15 days and thereafter until he demonstrates that he is no longer in- 
solvent. When respondent demonstrates that he is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating this 
suspension after the expiration of the 15-day period. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 





(No. 18,354) 


'n re G & L PACKING Co., INC. P&S Docket No. 5541. Decided March 8, 
1978. 


Consent order 


tespondent has consented to issuance of a cease and desist order against it fr violating the 
Act and the regulations in connection with its operations as a packer thereunder in 
the issuance of insufficient funds checks or drafts as found herein and in operating 
while insolvent. Respondent is ordered to cease and desist from said violations. 


llan R. Kahan, for complainant. 
Respondent pro se. 


lecision by William J. Weber, Administrative Law Judge. 
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This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent’s financial condition does not meet the 
requirements of the Act and that the respondent violated the Act. This 
decision is entered pursuant to the consent decision provisions of the 
Rules of Practice applicable to this proceeding (7 CFR 1.138; 42 F.R. 
745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits the Secretary has jursidiction in 
this matter, neither admits nor denies the remaining allegations, waives 
oral hearing and further procedure, and consents and agrees, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. G. & L. Packing Company, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business in New 
York Mills, New York, and its mailing address is Commercial Drive, 
New York Mills, New York 13417. 


2. Respondent is, and at all times material herein was: 


(a) A packer, within the meaning and subject to the provisions of 
the Act; and 


(b) Engaged in the business of manufacturing or preparing meats 
or meat food products for sale or shipment in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, its officers, directors, agents, employees, successors, and 
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assigns, directly or through any corporate or other device, in connection 
with its operations as a packer, shall cease and desist from: 


(1) Engaging in the business of a packer in commerce while its 
current liabilities exceed its current assets; 


(2) Issuing checks or drafts in payment for meats, meat food 
products, poultry or poultry products purchased in commerce without 
having and maintaining sufficient funds on deposit in the bank account 
on which they are drawn to pay such checks or drafts when presented for 
payment; 


(3) Failing to pay, when due, the full purchase price of meats, 
meat food products, poultry or poultry products purchased in commerce; 
and 


(4) Failing to pay the full purchase price of meats, meat food 
products, poultry or poultry products purchased in commerce. 


The provisions of this order shall be effective on the first day after 
service of this order upon respondent. 


Copies of this order shall be served on the parties. 


(No. 18,355) 


In re JAMES W. JONES and REX MEADOR. P&S Docket No. 5502. Decided 
March 10, 1978. 


Consent order 


Respondent Rex Meador has consented to issuance of a cease and desist order against him 
for wilfully violating the Act and the regulations as found herein. Respondent 
Meador is ordered to cease and desist from such violations. 


Jane Campana, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
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and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.138; 42 FR 745). 


Respondent Rex Meador admits the jurisdictional allegations in para- 
graph I of the complaint, except that respondent Rex meador specifically 
denies that he was or is a partner with James W. Jones d/b/a Kosse Cat- 
tle Company, P.O. Box 86, Kosse, Texas, or d/b/a Floresville Livestock 
Company, P.O. Box 926, Floresville, Texas; specifically admits that the 
Secretary has jurisdiction in this matter; neither admits nor denies the 
remaining allegations; waives oral hearing and further procedure; and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Rex Meador, hereinafter referred to as the individual respondent, 
at all times material herein, was head buyer for Kosse Cattle Company, 
P.O. Box 86, Kosse, Texas, and manager of Floresville Livestock Com- 
mission Company, P.O. Box 926, Floresville, Texas. 


2. Respondent, as head buyer for Kosse Cattle Company, at all times 
material herein was engaged in the business of buying and selling live- 
stock in commerce for that account. 


3. Respondent, as manager of Floresville Livestock Commission Com- 
pany;, at all times material herein was: 


(a) Engaged in the business of conducting and operating the 
Floresville Livetock Commission Company stockyard, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; and 


(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 
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ORDER 


Respondent Rex Meador, directly or indirectly, through any corporate 
or other device, in connection with his operations subject to the Packers 
and Stockyards Act, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit in 
bank account upon which they are drawn to pay such checks or drafts; 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; 


3. Purchasing livestock from consignment for resale for his own spec- 
ulative account; and . 


4. Engaging in any busines in commerce in any capacity for which 
bonding is required under the Packers and Stockyards Act, as amended 
(7 U.S.C. 181 et seq.), and the regulations without filing and maintain- 
ing a reasonable bond or its equivalent as required under the Act and the 
regulations. 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his business subject to 
the Act, including monthly bank reconciliations, load make-up records, a 
general ledger of accounts showing assets, liabilities, income, expenses 
and net worth, and a cash disbursements journal. 


The provisions of this Order shall become effective on the sixth day after 
service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 





(No. 18,356) 
In re GILES LOWERY. P&S Docket No. 5543. Decided March 14, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for wilfully violating 
the Act and the regulations in connection with his operations as a dealer thereunder 
with respect to his accounts and records and failure to comply with the bonding re- 
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quirements. Respondent is suspended as a registrant under the Act until he is in full 
compliance with the bonding requirements thereof. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the Rules of Practice appli- 
cable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Giles Lowery, the respondent herein, is an individual whose mail- 
ing address is P.O. Box 382, Huntington, Texas 75949. 


2. The respondent is engaged in the business of buying and selling 
livestock in commerce for his own account, and registered with the Sec- 
retary of Agriculture as a dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the part- 
ies having agreed to the entry of this decision, such decision will be 
entered. 
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Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act and regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the regula- 
tions. 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his business as a dealer 
subject to the Act including a general ledger of accounts; a daily record 
of purchases and sales; a cash receipts journal; a livestock inventory; and 
monthly reconciliations of his accounts. 


Respondent is suspended as a registrant under the Act until such time 
as he complies fully with the bonding requirements under the Act and 
the regulations. When he has complied with such requirements, a 
supplemental order will be issued in this proceeding terminating the sus- 
pension. 


The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. 


Copies of this decision shall be served upon the parties. 





(No. 18,357) 


In re SAM SIMMONS. P&S Docket No. 5548. Decided March 16, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a dealer thereunder as 
found herein. Respondent is ordered to cease and desist from said violations and re- 
spondent is suspended as a registrant under the Act for 7 days and thereafter until 
he is no longer insolvent and the deficit in his custodial account is eliminated. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
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(7 U.S.C.181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, Agriculture Marketing Service, United States 
Department of Agriculture, alleging that the respondent’s financial con- 
dition does not meet the requirements of the Act, and that the respond- 
ent willfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the consent deci- 
sion provisions of the rules of practice applicable to this proceeding (7 
CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Sam Simmons, hereinafter referred to as the respondent, is an 


individual whose mailing address is Route 4, Burnt Hickory Road, 
Cartersville, Georgia 30120. 


2. Respondent is an individual doing business as: 


(a) Sam Simmons Livestock Commission Company, Cartersville, 
Georgia. 


(b) Gordon County Livestock Commission Company, Calhoun, 
Georgia. 


3. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce on a commission basis and buying and selling livestock for his 
own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy and sell 
livestock on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
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ties having agreed to the entry of this decision, such decision shall be 
entered. 


Respondent shall cease and desist from: 


1. Operating in any capacity under the Act while his current liabil- 
ities exceed his current assets. 


2. (a) Failing to deposit in his “Custodial Accounts for Shippers’ Pro- 
ceeds” within the time prescribed by section 201.42 (c) of the regulations 
(9 CFR 201.42 (c) ), and amount equal to the proceeds receivable from 
the sale of consigned livestock; 


(b)Making such use of shippers’ proceeds in his possession or con- 
trol as will in any manner endanger or impair the faithful and prompt 
accounting therefor and payment of the portions thereof due to the per- 
son or persons entitled thereto; 


(c) Using funds received as proceeds from the sale, in commerce, of 
livestock sold on a commission basis for purposes of his own and for pur- 
poses other than the payment of lawful marketing charges and the re- 
mittance of net proceeds to shippers; and 


(d) Failing to otherwise maintain his “Custodial Accounts for Ship- 
pers’ Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 


3. Issuing accounts of sale to consignors of livestock which fail to 
show the true and correct names of the purchasers of the consigned live- 
stock. 


4. Issuing accounts of sale or checks which fail to show the true and 
correct names of the consignors of livestock. 


5. Issuing scale tickets in connection with the weighing and selling of 
livestock on a commission basis for the account of others which do not 
contain all the information required by section 201.49 of the regulations 
(9 CFR 201.49). 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his business as a dealer 
subject to the Act including a general ledger of accounts; a daily record 
of livestock purchases and sales; a cash receipts journal; a cash disburse- 
ment journal; a complete and accurate record of checks issued; and a 
livestock inventory. Respondent shall make monthly reconciliations of 
his bank accounts. 
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The respondent is suspended as a registrant under the Act for a period 
of seven (7) days and thereafter until he demonstrates that he is no 
longer insolvent and that the deficits in his “Custodial Accounts for 
Shippers’ Proceeds” have been eliminated. When respondent demon- 
strates that he is no longer insolvent and that the deficits in his “Custo- 
dial Accounts for Shippers’ Proceeds” have been eliminated, a supple- 
mental order will be issued in this proceeding terminating the suspen- 
sion. 


The provisions of this order shall become effective on the sixth day 
after service upon respondent: Provided, however, that if by any means 
or device whatever, all or part of the suspension period is not effectively 
served during the period indicated above, the effective date of the begin- 
ning of the suspension period (or the part thereof not effectively served) 
shall be the date fixed by a court of competent jurisdiction which issues 
an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,358) 


ELMER RASMUSSEN v. FLOYD FEATHERSTON. P&S Docket No. 5365. 
Decided March 20, 1978. 


Livestock purchases in commerce — agreed purchase prices on — failure to 
pay in full — Advance for shipping expenses — agreement as to — failure to 
pay — Reparation awarded 


Where respondent accepted the animals in issue and failed to pay in full the agreed pur- 
chase prices thereof plus a shipping expense advance of $912.00, respondent is 
liable to complainant for this amount in addition to the unpaid balance of $5,997.42 
for a total of $6,909.42 for which reparation is awarded complainant against re- 
spondent with interest. 


John J. Casey, Presiding Officer. 
Alan E. Karsh, Denver, CO, for complainant. 
John Foster, Del Rio, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), instituted by an informal com- 
plaint filed on December 17, 1975, and a formal complaint filed on April 
20, 1976, in which complainant claimed reparation in the amount of 
$6,909.42, alleging in substance failure to pay in full for livestock pur- 
chased and received. 


Copies of the complaint, and of an investigation report prepared by 
the Packers and Stockyards Administration of this Department and 
filed in this proceeding pursuant to the Rules of Practice (9 CFR 202.40), 
were served on respondent on July 23, 1976. A copy of the investigation 
report was served on complainant on July 22, 1976. 


Respondent timely filed a document which was deemed to be an an- 
swer and a motion to dismiss. Both parties filed briefs on the motion to 
dismiss. The motion was denied, properly we find, by order issued by the 
presiding officer on January 11, 1977, for reasons stated therein. 


The proceeding was handled under the “shortened” procedure pro- 
vided in the Rules of Practice (9 CFR 202.17, 202.53), neither party hav- 
ing requested an oral hearing. John J. Casey of the Office of the General 
Counsel of the Department acted as presiding officer. Complainant was 
represented by Alan E. Karsh, Esq., Denver, Colorado. Respondent was 
represented by John R. Foster, Esq., Del Rio, Texas. Complainant filed 
proposed findings of fact, conclusions, and order. 


FINDINGS OF FACT 


1. Complainant Elmer Rasmussen at all times material herein was en- 
gaged in business as a dealer buying and selling livestock in commerce 
for his own account, with his principal place of business at Longmont, 
Colorado. 


2. Respondent Floyd Featherston at all times material herein was en- 
gaged in business as a dealer buying and selling livestock in commerce 
for his own account and as the agent of the purchaser, with his principal 
place of business at Del Rio, Texas. 


3. Complainant at various times between September 29 and October 
22, 1975 shipped livestock from various places in Wyoming and Colo- 
rado to respondent at Del Rio, Texas, for agreed purchase prices which 
totalled $54,845.28, and complainant in connection therewith advanced 
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$912.00 shipping expenses of such livestock, which respondent had 
previously agreed to pay. Of such amount, $6,909.42 remains unpaid. 


4. The informal complaint herein was filed within 90 days of accrual 
of the cause of action alleged therein. 


CONCLUSIONS 


It is undisputed herein that the livestock in question were shipped in 
interstate commerce to the respondent and received by him, and that the 
agreed price amounted in total to $54,845.28. It is further undisputed 
that respondent owes the complainant $912.00 on account of shipping 
expenses advanced. It is further undisputed that the amount of purchase 
price plus shipping expenses which remains unpaid is $6,909.42. 


Respondent submitted no statement or other material in response to 
the notice of his right to file an answering statement in the “shortened” 
procedure which was followed herein. The only evidence submitted by 
respondent consists of two documents captioned “Respondent’s Affida- 
vit” and “Respondent’s Affidavit Verifying Documents,” submitted with 
a document captioned “Brief for Respondent,” which was deemed to be a 
motion to dismiss the complaints herein and ruled on. 


In those affidavits, respondent makes various complaints about the 
livestock shipped to him by complainant, but does not assert that he 
communicated to complainant any timely notice of rejection of such 
animals. 


Under U.C.C. § 2-602 (1), rejection of goods must be within a reason- 
able time after their delivery or tender, and is ineffective unless the buy- 
er seasonably notifies the seller. Under U.C.C. § 2-606, acceptance of 
goods occurs when the buyer fails to make an effective rejection, but 
such acceptance does not occur until the buyer has had a reasonable 
opportunity to inspect them. Under U.C.C. § 2-607 (1) and (4), the 
buyer must pay at the contract rate for any goods accepted, and the bur- 
den is on the buyer to establish any breach with respect to goods accept- 
ed. 


From the record, we must conclude that respondent accepted the live- 
stock in question. If in fact they did not conform to the parties’ agree- 
ment, respondent had the burden of proving this and did not carry such 
burden. 


On the record in this proceeding, we must conclude that respondent 
was engaged in business as a dealer within the meaning of the Act, and 
failed to pay in full for livestock purchased by him in commerce. This 
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has been held many times to be an unjust practice within the meaning of 
section 307 (a) of the Act. See Faber v. Nolan, 35 A.D. 1849 (1976); Mid- 
west Livestock v. V. J. Burds, 32 A.D. 1816 (1973). 


This decision and order is the same as a decision and order by the Sec- 
retary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 1953 
(5 U.S.C., 1970 Ed., Appendix p. 550). It constitutes “an order for the 
payment of money” within the meaning of section 309 (f) of the Act (7 
U.S.C. 210). 


Under that section if respondent does not comply with this order with- 
in the time limit in this order, complainant may within one year of the 
date of this order file in the District Court of the United States for the 
District in which he resides or in which is located the principal place of 
business of the respondent, or in any State Court having general juris- 
diction of the parties, a petition setting forth briefly the causes for 
which he claims damages and this order in the premises. * That section 
further provides that such suit in the District Court shall proceed in all 
respects like other civil suits for damages except that the findings and 
orders herein shall be prima facie evidence of the facts herein stated, 
and the petitioner shall not be liable for costs in the District Court nor 
for costs at any subsequent stage of the proceedings unless they accrue 
upon his appeal. That section further provides that if the petitioner fi- 
nally prevails, he shall be allowed a reasonable attorney’s fee to be taxed 
and collected as a part of the costs of the suit. 


On applications for reopening hearings, for rehearings or rearguments 
of preceedings, or for reconsideration of orders, see 9 CFR § § 202.57 
and 202.21. 


On respondent’s right to judicial review hereof see Maly Livestock 
Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 1971). On 
complainant’s right to judicial review hereof, see United States v.I.C.C., 
337 U.S. 426. 


See John F. Lizer v. Lowell W. Peters, 29 A.D. 402 at 406-7 (1970) 
and Cuthbert v. Hickert, Hickert v.Emmick, et al., 35 A.D. 222 at 230-1 
(1976), for discussion of the authority to issue a reparation order against 
a dealer. 


* It is requested that copies of all pleadings filed by any party in any such suit, be filed 
with the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is further requested that if 
the construction of the Act or the jurisdication to issue this order, becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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ORDER 


Within 30 days of the date hereof respondent Floyd Featherston shall 
pay to complainant Elmer Rasmussen the sum of $6,909.42 together 
with interest thereon at the rate of 8 per cent per annum from December 
1, 1975 until paid. 


Copies hereof shall be served on the parties. 


(No. 18,359) 


In re MARYVILLE LIVESTOCK MARKET, INC., a corporation, ELEVEN 
CATTLE CORPORATION, corporation, and DAVID G. DANIEL, an indi- 
vidual. P&S Docket No. 5480. Decided March 23, 1978, as to David 
G. Daniel. 


Consent order 


Respondent Daniel has consented to issuance of a cease and desist order against him for 
violating the Act and the regulations as found herein. Respondent David G. Daniel 
is ordered to cease and desist from said violations. 


Jane H. Campana, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


Respondent David G. Daniel admits the jurisdictional allegations in 
paragraph I (c) of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, and con- 
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sents and agrees, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


David G. Daniel, hereinafter referred to as the respondent, is an indi- 
vidual whose address is 17003 Larkspur Lane, Apt. 1, Independence, 
Missouri, and who, at all times material herein was: 


(a) President, manager and principal owner of Maryville Livestock 
Market, Inc., and managed, directed and controlled the activities of 
Maryville Livestock Market, Inc.; and 


(b) President, manager and principal owner of Eleven Cattle Cor- 
poration, and managed, directed and controlled the activities of Eleven 
Cattle Corporation. 


CONCLUSIONS 


Respondent David G. Daniel having admitted the jurisdictional facts 
and the parties having agreed to the entry of this decision, such decision 
will be entered. 


David G. Daniel, directly or through any corporate or other device, and 
in connection with his operations subject to the provisions of the Packers 
and Stockyards Act, shall cease and desist from: 


1. Using funds received as proceeds from the sale, in commerce, of 
livestock handled on a commission basis for purposes other than the pay- 
ment of lawful marketing charges and the remittance of net proceeds to 
shippers, and making such other use of shipper’s proceeds in his posses- 
sion or control as will endanger or impair the faithful and prompt ac- 
counting therefor and payment of the portions thereof due to the person 
or persons entitled thereto; 


2. Failing to otherwise maintain any “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of the 
regulations; 
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3. Issuing checks to any person in payment of the net proceeds result- 
ing from the sale of consigned livestock without having and maintaining 
sufficient funds on deposit in the bank account upon which they are 
drawn to pay such checks; 


4. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks; and 


5. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


6. Issuing accounts of sale or other accountings which fail to show the 
true and correct names of the buyers of consigned livestock. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 





(No. 18,360) 
In re MARK OLSEN, JR. P&S Docket No. 5525. Decided February 10, 
1978. 


Admission of facts — failure to file answer — Checks or drafts — insuffi- 
cient funds — failure to pay when due — Insolvency — current liabilities 
exceeding current assets — Sanction 


Where respondent wilfully violated the Act and the regulations in connection with his op- 
erations as a dealer thereunder as found herein, respondent is ordered to cease and 
desist from such violations and is suspended as a registrant under the Act for 30 
days and thereafter until he is no longer insolvent. 


Jory Hochberg, for complainant. 
Respondent pro se. 


Decision by Dorothea A Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S. C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that the respondent willfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon the re- 
spondent by the Hearing Clerk by certified mail. Respondent was in- 
formed in a letter of service that an answer should be filed pursuant to 
the Rules of Practice and that failure to answer would constitute an ad- 
mission of all the material allegations contained in the Complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Mark Olsen, Jr., hereinafter referred to as the respondent, is an 
individual whose address is Route 1, Box 93A, Deerfield, Wisconsin 
535381. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. (a) As of June 29, 1977, respondent’s current liabilities exceeded 
his current assets. As of said date, respondent had current liabilities to- 
taling $144,527.88 and current assets totaling $2,550.00, resulting in 
an excess of current liabilities over current assets of $141,977.88. 


(b) Respondent’s current liabilities presently exceed his current 
assets. 


3. Respondent, in connection with his operations as a dealer, on or 
about the dates, and in the transactions set forth in paragraph III of the 
Complaint, purchased livestock, in commerce, and in purported pay- 
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ment therefor, issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have sufficient 
funds on deposit in the account upon which such checks were drawn. 


4. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates in the transactions set forth in paragraphs III and IV of 
the Complaint, purchased livestock, in commerce, and failed to pay, 
when due, the full purchase price of such livestock. 


(b) As of June 29, 1977, the purchase price of said livestock re- 
mained unpaid. 


CONCLUSIONS 


By reason of the facts alleged in paragraph 2 herein, respondent’s fi- 
nancial condition does not meet the requirements of the Act (7 U.S.C. 
204). 

By reason of the facts alleged in paragraphs 3 and 4 herein, respond- 
ent has willfully violated sections 312 (a) and 409 of the Act (7 U.S.C. 
213 (a) and 228 (b)) and section 201.43 (b) of the regulations (9 CFR 
201.43 (b) ). 


Respondent, his agents and employees, through any corporate or other 
device, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or drafts; 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent is suspended as a registrant under the Act for a period of 
30 days and thereafter until he demonstrates that he is no longer in- 
solvent. When respondent demonstrates that he is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating this 
suspension, after the expiration of the 30-day period. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent: Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
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of the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 


Pursuant to the Rules of Practice, this Decision becomes final* with- 
out further proceedings 35 days after service hereof UNLESS appealed 
to the Secretary by a party hereto within 30 days after service, as pro- 
vided in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 
et seq.). 


(No. 18,360) 


In re NATIONAL PACKING HOUSE, INC. P&S Docket No. 5489. Decided 
February 14, 1978. 


Bonding requirements — failure to comply with 


Where respondent violated the Act and the regulations in connection with its operations as 
a packer thereunder in failing to comply with the bonding requirements thereof, re- 
spondent is ordered to cease and desist from said violation. 


Jane Campana, for complainant. 
Raoul Carcia- Vidal, Coral Gables, FL, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Administrator, Packers 
and Stockyards Adminstration, United States Department of Agricul- 
ture alleging that the respondent by failing to have the required bond or 
its equivalent violated the Act and the regulations issued thereunder (9 
CF 201.1 et seq.). 


On August 30, 1977, respondent filed an answer to the complaint, ad- 
mitting the allegations contained therein and alleging that the required 
bond would be filed forthwith. It was not and complainant filed a motion 
for oral hearing. Accordingly, an oral hearing was held on February 13, 
1977 in Miami, Florida. 


* The Decision and Order became final March 23, 1978.—Ed. 
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At such hearing the parties agreed to submit proposed findings and 
conclusions and supporting reasons therefor (5 U.S.C. 557 (c) ), (7 CFR 
1.142) orally at the conclusion of the hearing. The parties also agreed 
this Decision and Order shall become final and effective on March 13, 
1978. 


FINDINGS OF FACT 


1. (a) National Packing House, Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business located at 
3921 N.W. 26th Street, Miami, Florida. 


(b) Respondent is, and at all times material herein was: 


(1) A packer, within the meaning of and subject to the provi- 
sions of the Act; and 


(2) Engaged in the business of buying livestock in commerce 
for purposes of slaughter. 


2. (a) Respondent was notified by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, that if it con- 


tinued to buy livestock in commerce for purposes of slaughter without 
bond coverage or its equivalent, as required under the Act and regula- 
tions, it would be in violation of the Act and sections 201.29 and 201.30 
of the regulations promulgated thereunder. Notwithstanding such no- 
tice, respondent has continued to buy livestock in commerce for pur- 
poses of slaughter, without filing and maintaining a reasonable bond, or 
its equivalent. 


(b) Respondent presently does not have the required reasonable 
bond or its equivalent. 


CONCLUSIONS 


By reason of the facts stated in paragraph 2 herein, respondent has 
violated section 202 (a) of the Act (7 U.S.C. 192 (a) ), and sections 201.29 
and 201.30 of the regulations (41 FR 53769, 53773-53774). 


Respondent National Packing House, Inc., its officers, directors, 
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agents, employees, successors and assigns, directly or through any cor- 
porate or other device, in connection with its operations as a packer, 
shall cease and desist from engaging in the business of a packer, in com- 
merce, without filing and maintaining a reasonable bond or its equiva- 
lent, as required by the Act and the regulations. 


This Order, by agreement of the parties, shall be effective March 13, 
1978. 


(No. 18,362) 


In re ARAB STOCK YARD, INC. P&S Docket No. 5172. Decided March 24, 
1978. 


Accounts and records — incomplete or incorrect — Custodial account for 
shippers proceeds — deficiencies in — failure to maintain in conformity 
with regulations — Improper practices — financing other dealers — per- 
mitting purchases from consigned livestock by employees for their own ac- 
counts — Insolvency — current liabilities exceeding current assets — Wil- 
fullness factor — weight of — Sanction 


Where respondent wilfully violated the Act and the regulations in connection with its oper- 
ations as a dealer thereunder as found herein, respondent is ordered to cease and de- 
sist from said violations, and respondent is suspended as a registrant under the Act 
for 14 days. 


Dorothea A. Baker, Administrative Law Judge. 
Thomas C. Heinz, for complainant. 
Robert C. Barnett, Birmingham, AL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181 et seqg.), in which Administrative Law Judge 
Dorothea A. Baker filed an initial Decision and Order on December 16, 


1 Respondent affirmatively asserted in its Answer that the correct name of the Respond- 
ent corporation is “Arab Stockyard, Inc.,” [footnote from Judge Baker’s initial Decision]. 
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1977, suspending respondent’s registration for 14 days, and thereafter 
until it demonstrates that the deficit in its Custodial Account for Ship- 
pers’ Proceeds has been eliminated and that it is no longer insolvent. 


Respondent appealed to the Judicial Officer, to whom final adminis- 
trative authority to decide the Department’s cases subject to the Admin- 
istrative Procedure Act has been delegated (37 F.R. 28475; 38 F.R. 
10795; 42 F.R. 4395). * Respondent contends on appeal that inasmuch 
as there is nc finding of wilfulness, and no proof that respondent re- 
ceived prior warning letters sent by complainant, the requirements of 
the Administrative Procedure Act (5 U.S.C. 558 (c) ) for issuing a sus- 
pension order have not been met. 


Respondent’s request for oral argument before the Judicial Officer, 
which is discretionary (9 CFR 202.18 (b) (1) ), is denied since (i) the facts 
as to respondent’s violations are admitted (Tr. 4), (ii) there are no com- 
plex legal issues involved, (iii) there is ample agency precedent as to re- 
spondent’s violations, and (iv) the issues have been thoroughly briefed 
(see National Labor Relations Board v. Clausen, 188 F.2d 439, 444 (C.A. 
3), certiorari denied, 342 U.S. 868). 


Upon a careful consideration of the entire record in this case, the 
initial Decision is adopted as the final Decision herein, except that a new 
paragraph is added in the findings of fact (Finding 5 (b) ), and Findings 
5 (b) and (c) of the initial Decision are changed to Findings 5 (c) and (d), 
respectively. '” Additional conclusions by the Judicial Officer follow 
Judge Baker’s conclusions. The final Order is identical to Judge Baker’s 
proposed Order, except that the effective date has been changed in view 
of the appeal and the customary provisions to prevent evasion of suspen- 
sion orders have been added. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION (AS MODIFIED) 
PRELIMINARY STATEMENT 


18 The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 
ed., Appendix, p. 550). The present Judicial Office. v.as appointed in January 1971, hav- 
ing been involved with the Department’s regulatory programs since 1949 (including 3 
years trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of 
the prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 

1b Finding 5 (b) added by the Judicial Officer was presumably inadvertently omitted by 
Judge Baker. The facts contained in Finding 5 (b) are alleged in paragraph III(b) of the 
complaint, and respondent stipulated that the matters alleged in paragraphs 1-12 of the 
complaint are correct (Tr. 4). 
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This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after sometimes referred to as the “Act”, instituted by a Complaint filed 
September 11, 1975, by the Administrator of the Packers and Stock- 
yards Administration charging that respondent corporation had current 
liabilities in excess of current assets; failed to maintain and use properly 
its Custodial Account for Shippers’ Proceeds; financed the livestock pur- 
chases of a separately registered livestock dealer; permitted its auction- 
eer, a registered dealer, to purchase for his own account livestock which 
had been consigned to respondent for sale on a commission basis; permit- 
ted its auctioneer, a registered dealer, to consign to Respondent live- 
stock for sale on a commission basis; knowingly employed an auctioneer 
who was engaged in the business of buying and selling livestock, as a 
dealer, at respondent’s stockyard; permitted its clerk to purchase, for his 
own account, livestock which had been consigned to respondent for sale 
on a commission basis; failed to prepare properly certain types of rec- 
ords; and, failed to keep accounts, records and memoranda which fully 
and correctly disclosed all transactions involved in its business. 


The respondent filed an Answer October 21, 1975, admitting the juris- 
dictional allegations of the Complaint, and requesting an oral hearing. 
The case was assigned to the Administrative Law Judge on December 
28, 1976. An oral hearing was held February 9, 1977, in Birmingham, 
Alabama, before Administrative Law Judge Dorothea A. Baker, United 
States Department of Agriculture. Robert C. Barnett, Esquire, 912 City 
Federal Building, Birmingham, Alabama, represented respondent. Com- 
plainant was represented by Thomas C. Heinz, Esquire, Office of the 
General Counsel, United States Department of Agriculture, Washing- 
ton, D.C. 


At the oral hearing respondent stipulated to the allegations set forth 
in paragraphs I through XII of the Complaint and further stated: 


“xxx We do not stipulate as to the cease and desist order nor any sanctions 
requested by the complainant in this case. And we would like to introduce testi- 
mony in mitigation and in response to the allegations as contained in para- 
graphs Number 1 through 12 of the complaint as to what has transpired subse- 
quent to September the 11th, 1975, and the present condition of the respondent 
as of this date.” 


It was agreed at the oral hearing that respondent could submit, for the 
record, a document (Respondent’s Exhibit 1) reflecting its financial con- 
dition as of December 31, 1976. The complainant did not agree to the ac- 
curacy or validity of such document absent a verification thereof, and re- 
served the right to submit a document (Complainant’s Exhibit 1) show- 
ing the results of its verification analysis. Respondent’s Exhibit 1 was 
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filed February 18, 1977, and Complainant’s Exhibit 1 was filed April 1, 
1977. After the aforesaid Exhibits had been submitted, Respondent, on 
April 12, 1977, filed a “Motion and Objections to Complainant’s Exhibit 
No. 1, Page 1 through 24”; Complainant, on April 27, 1977, filed a “Re- 
sponse to Respondent’s Motion and Objections”; on July 26, 1977, the 
Administrative Law Judge issued a “Ruling on Respondent’s Motion and 
Objections to Complainant’s Exhibit No. 1, Page 1 through 24.”; Re- 
spondent, on August 16, 1977, filed a “Motion to Introduce Additional 
Evidence”; a “Response to Motion” was filed by Complainant on August 
30, 1977; and, a “Ruling on Motion to Introduce Additional Evidence” 
was filed October 17, 1977. Pursuant to the last mentioned Ruling, the 
Respondent filed as an offer of proof “up-to-date financial information” 
on October 31, 1977. Said data purports to reflect the financial condi- 
tion of respondent as of April 30, 1977. 


FINDINGS OF FACT 


1. Arab Stockyard, Inc.”, hereinafter referred to as the respondent, is 
a corporation with its principal place of business located at Arab, Ala- 


bama, and its mailing address is P.O. Box 335, Arab, Alabama 35016. 
2. The respondent is, and at all times material herein was: 


(a) Engaged in the business of conducting and operating the Arab 
Stock Yard, Arab, Alabama (AL-103), a posted stockyard subject to the 
Act, hereinafter referred to as the stockyard; 


(b) Engaged in the business of selling livestock on a commission ba- 
sis at the stockyard; and 


(c) Registered with the Secretary of Agriculture as a market agen- 
cy to buy and sell livestock on commission and as a dealer to buy and sell 
livestock in commerce. 


3. Respondent’s current liabilities as of December 31, 1974, exceeded 
its current assets. As of December 31, 1974, respondent had current li- 
abilities totalling $205,588.38 and current assets totalling $126,270.09, 
resulting in an excess of current liabilities over current assets of 
$79,318.29. 


4. Although respondent stipulated to: “Respondent’s current liabil- 
ities presently [i.e., September 11, 1975 (time Complaint was filed)] ex- 
ceed its current assets”, [paragraph II (b) of Complaint] the respondent 
sought to show that its current assets exceeded its current liabilities as 


? See footnote 1, supra. 
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of August 31, 1976, December 31, 1976, and April 30, 1977. The com- 
plainant failed to show that as of August 31, 1976, the respondent’s cur- 
rent liabilities exceeded its current assets. However, the respondent’s fi- 
nancial condition as alleged in the Complaint did not meet the require- 
ments of the Act. 


5. Respondent, during the period from November 30, 1974, through 
January 15, 1975, failed to maintain and use properly its Custodial Ac- 
count for Shippers’ Proceeds, herein referred to as the custodial account, 
thereby endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of live- 
stock, in that: 


(a) As of November 30, 1974, Respondent had outstanding checks 
drawn on its custodial account in the amount of $141,328.30, and, to 
offset said checks, cash in said bank account in the amount of $8,299.77, 
no deposits in transit, and no current proceeds receivable, resulting in a 
deficiency of $133,028.53 in funds available to pay shippers’ proceeds; 


(b) As of December 31, 1974, respondent had outstanding checks 
drawn on its custodial account in the amount of $67,517.80, and, to off- 
set said checks, cash in said bank account in the amount of $4,487.38, no 
deposits in transit and no current proceeds receivable, resulting in a de- 
ficiency of $63,030.42 in funds available to pay shippers’ proceeds; 


(c) As of January 15, 1975, respondent had outstanding checks 
drawn on its custodial account in the amount of $66,599.44, and, to off- 
set said checks, cash in said bank account in the amount of $449.87, no 
deposits in transit and no current proceeds receivable, resulting in a de- 
ficiency of $66,149.77 in funds available to pay shippers’ proceeds; 


(d) Such deficiencies were due, in part, to respondent’s failure to 
deposit in the custodial account, within the time prescribed by the reg- 
ulations, an amount equal to the proceeds receivable from sales of con- 
signed livestock. 


6. Respondent, during the period from September 19, 1974, through 
December 26, 1974, financed the livestock purchases of Barbara Ann 
Hill, doing business as Greenvalley Dairy Farm, Falkville, Alabama, a 
separately registered livestock dealer, by allowing Hill to delay making 
payment for her livestock purchases for periods of time from one to 
three weeks and by agreeing to delay depositing into the custodial ac- 
count checks tendered as payment for such purchases for periods of time 
ranging from 4 days to 22 days. 


7. Respondent, on or about the dates and in the transactions set forth 
below, permitted its auctioneer, Rosco Burgess, a registered dealer doing 
business as Burgess Brothers, Fancy Farms, Kentucky, to purchase for 
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his own account livestock which had been consigned to Respondent for 
sale on a commission basis. 


Date 1974 No. of Head Price 


October 3 5 $ 728.85 
October 10 7 639.12 
October 17 6 896.25 
October 31 10 1,181.22 
November 7 2,659.40 
November 14 161.25 
November 21 ‘ 279.81 
December 5 ‘ 992.00 
December 19 797.25 


8. Respondent, on or about the dates and in the transactions set forth 
below, permitted its auctioneer Rosco Burgess, a registered dealer doing 
business as Burgess Brothers, Fancy Farms, Kentucky, to consign to Re- 
spondent livestock for sale on a commission basis. 


Date 1974 No. of Head Net Amount 


October 3 1 $ 205.90 
October 17 10 2,015.00 
October 31 2 381.90 
November 7 6 1,426.60 
November 14 5 1,640.00 
November 21 13 3,423.00 
December 5 18 4,620.40 
December 12 1 244.90 
December 19 3 396.70 


9. Respondent, during the period from October 3, 1974, through De- 
cember 19, 1974, employed as its auctioneer Rosco Burgess, a registered 
dealer doing business as Burgess Brothers, Fancy Farms, Kentucky, al- 
though respondent had knowledge of the fact that Burgess was engaged 
in the business of buying and selling livestock, as a dealer, at the stock- 
yard. 


10. Respondent, on or about the dates and in the transactions set 
forth below, permitted its clerk, Herman Nail, to purchase, for his own 
account, livestock which had been consigned to respondent for sale on a 
commission basis. 


Date 1974 No. of Head 


November 14 z 
November 21 9 
December 5 4 
December 12 2 
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11. Respondent, on or about the dates and in the transactions set 
forth below, submitted accounts of sale to consignors of livestock which 
failed to show the true and correct names of the purchasers. Respondent 
retained copies of such accounts of sale as a part of its records. 


Date 1974 
October 3 


October 10 


October 31 


November 7 


November 21 


December 5 


December 12 


December 26 


Consignor 


Johnny Mills 
Raymond Lipe 
T. C. Roden 
Doug Isom 


Hyland Parnell 
Ray Clemons 
F.B. Campbell 
Lanett Gray 


James Brown 
Jerry Pendergrass 
G. L. Bain 

E. L. Campbell 


Pat Warren 
James K. Taylor 
Wallace Smith 
Blake McLain 


Jack McGriff 
Bobby Hood 
Dick Young 
R.K.Rice 


S.B.Jones #3 
J.W.Salley 
Bob Riceling 
M.P.Guest 


A.B.Hill 

Ronald Smith 
Jerry Eddleman 
J.B.Whatley 


Marlon Hill 
George White 
Charles Monger 
Dennis Whitt 


Account of 
Sale No. 


1028 
1029 
1032 
1042 


1086 
1093 
1102 
1108 


1257 
1272 
1279 
1287 


1341 
1361 
1380 
1384 


1494 
1502 
1511 
1525 


1587 
1588 
1594 
1617 


1703 
1710 
1719 
1742 


3129 
3136 
3138 
3165 


Designation Used 
for Purchaser on 


Accounting 


#4 
JW 
C&H 
JB 


Robert 
#10 
R&W 
CD 


#3 
#5 
#10 
#22 


M.D. 
#10 
R&W 
H&N 


C&H 

Poor Joe 
CD #5 
#10 


Pete 
#22 
C&H 
#22 


CD #5 
R&W 
Poor Joe 


Robert 


#3 

C&L 
Poor Joe 
Robert 


12. Respondent, during the period October 3, 1974, through Decem- 
ber 19, 1974, in connection with its operation of the stockyard, issued 
scale tickets which were not serially numbered and which were incom- 
plete in that they failed to show the name and address of Respondent, 
the date of the weighing, the name of the consignor, and the initials of 
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the person weighing the livestock. Respondent retained copies of such 
incomplete scale tickets as a part of its records. 


13. Respondent, on or about the dates and in the transactions set 
forth below, issued buyers’ invoices which failed to show the full and cor- 
rect names of the purchasers. Respondent retained copies of such incom- 
plete buyers’ invoices as part of its records. 


Date 1974 
October 3 


October 10 


October 31 


November 7 


November 21 


December 12 


December 19 


December 26 


Invoice No. 


5625 
5626 
5632 
5638 


Name of Buyer on 


Address of Buyer 
Invoice on Invoice 


H&W None 
Scott , 
C&H 

Brown #2 


Burgess #1 
C.D. 

R&W 

#10 


H&N 
C&H 
Burgess 
No. 22 


R&W 
Walker 
H&N 
Jack #1 


Moore 
Ogle 
Burgess 


Poor Joe 
R&W 
S&W 

Nick 
Sumerford 
H&N 

York 
R&W 


Poor Joe 


14. Respondent, during the period from on or about October 3, 1974, 
through December 26, 1974, in connection with its operations as a mar- 
ket agency and dealer, failed to keep accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in its busi- 
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ness in that respondent, during said period, failed to (1) establish and 
maintain a separate journal account for livestock purchased on a market 
support basis, and (2) establish and maintain a separate journal account 
for livestock purchased and sold on a dealer basis. 


15. Respondent received prior written notice* that the acts and prac- 
tices set out in Findings of Fact Nos. 3 through 14, supra, constituted 
violations of the Packers and Stockyards Act. 


CONCLUSIONS 


As heretofore set forth, the respondent stipulated to the allegations of 
fact set forth in paragraphs I through XII of the Complaint. By reason of 
the findings of fact set forth supra in Findings of Fact Nos. 1 through 
14, it is concluded that the respondent’s financial condition as alleged in 
the Complaint did not meet the requirements of the Act (7 U.S.C. 204) 
and that the respondent has violated sections 307, 312 (a) and 401 of the 
Act (7 U.S.C. 208, 213 (a), and 221) and sections 201.42, 201.43, 
201.61 (a), 201.57 (a), 201.66 (b), 201.60 (b), 201.49 (a) (9 CFR 201.42, 
201.43, 201.61 (a), 201.57 (a), 201.66 (b), 201.60 (b), and 201.49 (a) ) of 
the regulations. 


The respondent adduced evidence, inter alia, to disprove that its cur- 
rent liabilities exceeded its current assets as of August 31, 1976. By ad- 
mission of the Complainant’s witness and from the documentary evi- 
dence, the $30,000 note, listed as a current liability of the corporate re- 
spondent, (Exhibits 2,7) was not, in fact, a corporate obligation. It was a 
personal obligation of the president thereof. Complainant did not seek to 
pierce the corporate veil, nor did it include the president’s personal cur- 
rent assets in its computation. The manner of treatment of the $30,000 
note was incorrect. However, although complainant failed to show that 
as of August 31, 1976, Respondent’s current liabilities exceeded its cur- 
rent assets, this is not sufficient to relieve respondent of the sanctions 
sought. The stipulated facts of the Complaint, paragraph II, show re- 
spondent to have an excess of $79,318.29 in current liabilities over cur- 
rent assets as of December 31, 1974. In view of this stipulation there is 
no alternative but to conclude that the respondent was in violation of the 
Act and of the regulations. 


With respect to the status of respondent’s custodial account, there is 
convincing evidence that the respondent had an arrangement with its 


* The allegations of the Complaint assert “willfull” violations. On brief, Complainant does 
not seek a determination of “willfullness”, but rather, relies upon prior notice to Re- 
spondent as set forth in Finding of Fact No. 15, above. 
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bank whereby the bank honored overdrafts. Notwithstanding such evi- 
dence, the stipulated facts establish that during the period from Novem- 
ber 30, 1974, through January 15, 1975, respondent failed to maintain 
and use properly its Custodial Account for Shippers’ Proceeds, thereby 
endangering the faithful and prompt accounting therefor and payments 
of the portions thereof due the owners or consignors of livestock. 


Essentially, complainant relies upon the stipulated facts and Depart- 
mental precedent‘ as a basis for the sanctions sought. The respondent 
seeks to avoid the sanctions, particularly the requested 14 day suspen- 
sion, by showing that respondent is the only stockyard in Alabama that 
sells dairy cattle; that respondent has employees who have “expertise” 
and knowledge peculiar to dairy cows; and that there would be a severe 
economic impact upon respondent, its employees and customers in the 
event of a suspension. 


The policy of the Department of Agriculture as to sanctions and the 
rules of evidence has most recently been set forth by the Judicial Officer 
in the cases of: In re Corona Livestock Auction, Inc., 36 A.D. 1285 
(August 5, 1977); In re Mid-States Livestock, Inc., et al. 36 A.D. 172 
(February 11, 1977); and In re DeJong Packing Company, 36 A.D. 1181, 
(June 30, 1977) on appeal to the United States Court of Appeals for the 
Ninth Circuit. 


In the present case the respondent has stipulated to those facts which 
evidence violations of the Act and of the regulations. Although re- 
spondent seeks to mitigate the sanction consequences by reason thereof, 
the Departmental precedent has been set forth in the afore-cited cases 
and other authorities cited therein. 


* In re H. C. Neel, 32 A.D. 644 (1973), where, in addition to a cease and desist order, Re- 
spondent therein was “suspended as a registrant under the Act until such time as he shall 
demonstrate that he is no longer insolvent.”; In re Julian Clark, 30 A.D. 730 (1971), where, 
in addition to a cease and desist order, Respondent was “suspended as a registrant under 
the Act for a period of 30 days and thereafter until he demonstrates that he is no longer in- 
solvent, that the deficit in his Custodial Account for Shippers’ Proceeds has been elimi- 
nated, and until he complies fully with the bonding requirements under the Act and the 
regulations. —”; In re Joseph L. Mitchell, 28 A.D. 168 (1969), where, in addition to a cease 
and desist order, Respondent therein was suspended as a market agency and dealer”— until 
such time as he demonstrates that he is no longer insolvent.—.; In re Lufkin Livestock Ex- 
change, Inc., 27 A.D. 596 (1968), where, in addition to a cease and desist order, Respondent 
therein was “—suspended as a registrant under the Act for a period of 10 days.”; In re 
Charles H. McMillan, 31 A.D. 59 (1972), where, in addition to a cease and desist order, Re- 
spondent therein was “—suspended as a registrant under the Act for 15 days and there- 
after until he demonstrates that he is no longer insolvent.”; In re Madras Livestock Auc- 
tion, Inc., 26 A.D. 739 (1967), where, in addition to a cease and desist order, Respondent 
therein was “— suspended as a registrant under the act for a period of 15 days.”; and In re 
Vidalia Livestock Auction, Inc., 30 A.D. 741 (1971), where, in addition to a cease and desist 
order, Respondent therein was “— suspended as a registrant under the Act for 30 days and 
thereafter until it demonstrates —.”. 
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The respondent has sought to demonstrate that as of December 31, 
1976, and as of April 30, 1977°, it has achieved a status whereby its cur- 
rent assets equal or exceed its current liabilities and that its custodial ac- 
count is properly maintained. Respondent’s Exhibit 1 contains a “Bal- 
ance Sheet” as of December 31, 1976, and an “Analysis of Custodial 
Bank Account for Shippers Proceeds” as of December 31, 1976. There is 
revealed, on both statements, a $3,990.00 shortage in the custodial ac- 
count. The complainant’s analysis and verification of Respondent’s Ex- 
hibit 1, is set forth in complainant’s Exhibit 1, to which respondent ob- 
jected. The complainant maintains that as of December 31, 1976, the re- 
spondent’s current liabilities exceeded its current assets by an amount of 
$46,874.71. The respondent’s purpose in seeking to show that its finan- 
cial condition, and custodial account, are in compliance with the Act and 
the regulations relates to the matter of sanctions. 


The facts giving rise to the violations have been stipulated. The evi- 
dence of record with respect to respondent’s financial condition on De- 
cember 31, 1976, falls short of showing that respondent was in compli- 
ance with the applicable provisions of the Act and of the regulations at 
that time. In its “Response to Respondent’s Motion and Objections” filed 
April 27, 1977, the complainant described its “standard procedure” in 
the ordinary case involving insolvency and a custodial account shortage 
as a procedure whereby the respondent, outside the context of the oral 
hearing, alleges solvency and a positive custodial account balance. 
Thereafter, field representatives of complainant conduct a verification 
analysis, prepare a report, and forward it to the Packers and Stockyards 
Administration, Washington, D.C. If the respondent’s allegations are 
confirmed, the complainant recommends that no indefinite suspension 
be ordered, or, if an order of indefinite suspension is in effect, that such 
suspension be lifted. 


Having considered the record as a whole, the respective contentions of 
the parties, and the briefs filed herein, the following Order is issued. 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


Respondent contends on appeal that no suspension order can be issued 


* Documentary data as to its financial condition on this date was made by way of offer of 
proof. The record file shows that Complainant was previously given the financial data, 
which is an offer of proof, but that, as of August 30, 1977, “—has not conducted a verifica- 
tion analysis of this latest information because such an analysis is inappropriate under the 
circumstances of this case.—Complainant therefore requests the Decision and Order be is- 
sued in due course, to be followed by complainant’s verification of respondent’s current fi- 
nancial condition.” 
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in this proceeding since there was no finding of wilfulness and there is 
no proof that prior warning letters sent by complainant were received by 
respondent. It is provided in the Administrative Procedure Act (5 U.S.C. 
558 (c) ): 


e & ©@ 


Except in cases of willfulness the withdrawal, suspension, revocation, 
or annulment of a license is lawful only if, before the institution of agency pro- 
ceedings therefor, the licensee has been given— 

(1) notice by the agency in writing of the facts or conduct which may warrant 
the action; and 

(2) opportunity to demonstrate or achieve compliance with all lawful require- 
ments. 


In the present case, complainant sent warning letters to respondent on 
August 28 and 29, 1972, and March 3, 1975 (Tr. 110-120; Comp. Ex. 6). 
The letter dated August 28, 1972 was sent certified mail, return receipt 
requested, and was accepted and signed for by one Linda Tolleson. Since 
Linda Tolleson was at the stockyard to receive the letter and Hubert Tol- 
leson is president and 100% owner of respondent corporation (Tr.37, 
99), I infer that Linda Tolleson is related to Hubert Tolleson and de- 
livered the letter to him or to someone else in authority at the stockyard. 


As to the two letters that were not sent by certified mail, there is a 


presumption that they were received by respondent. See Hagner v. 
United States, 285 U.S. 427,430-431; Arkansas Motor Coaches v. Com- 
missioner of Int. Rev., 198 F. 2d 189, 191 (C.A.8); Crude Oil Corp. v. 
Commissioner of Int. Revenue, 161 F.2d 809, 810 (C.A.10); General 
Motors Acceptance Corp. v. American Ins. Co., 50 F. 2d 803, 805 
(C.A.5), certiorari denied, 284 U.S. 676. See, also, Wigmore, Evidence 
(3d ed. 1940), § 95. ® 


Mr. Hubert Tolleson’s testimony is consistent with the inference and 
presumptions referred to above. Mr. Tolleson testified (Tr. 51): 


Q. All right, sir; have you received any correspondence or any notification 
from the Department of Agriculture since that examination in October of 1976 
[of respondent’s custodial account (see Tr.75) |? 


A. Not since then, we haven't. 


* Complainant’s Area Supervisor, Griffin A. Bonham, testified that these letters were 
“sent” to respondent (Tr. 109, 120). Although the exact details as to the mailing and the use 
of a Government franked envelope are not set forth in the record, it is presumed that he 
properly discharged his duties. United States v. Chemical Foundation, 272 U.S. 1, 14-15; 
Lawson Milk Company v. Freeman, 358 F.2d 647, 649 (C.A. 6); Barnard and Burk v. City 
of Pulaski, 327 F.2d 911, 912 (C.A. 6); Donaldson v. United States, 264 F.2d 804, 807 
(C.A. 6); Reines v. Woods, 192 F.2d 83, 85 (Emerg. C.A.); National Labor Relations Board 
v. Bibb Mfg. Co., 188 F.2d 825, 827 (C.A. 5); Woods v. Tate, 171 F.2d 511, 513 (C.A. 5); 
Pasadena Research Laboratories v. United States, 169 F.2d 375, 381 (C.A.9), certiorari de- 
nied, 335 U.S. 853; Laughlin v. Cummings, 105 F.2d 71, 73 (C.A.D.C.) 
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Mr. Tolleson’s response implies that he had previously received some 
notification from the Department of Agriculture. In addition, Mr. Tolle- 
son was recalled as a witness immediately after Griffin A. Bonham, com- 
plainant’s Area Supervisor, testified that the warning letters had been 
sent to respondent (Tr. 110-121). But Mr. Tolleson offered no testimony 
to the effect that complainant’s correspondence had not been received 
(Tr.121-123). Mr. Tolleson’s silence, in this respect, gives rise to the 
inference that if he had testified with respect to this matter, his testi- 
mony would have been adverse.’ “It is certainly a maxim that all evi- 
dence is to be weighed according to the proof which it was in the power 
of one side to have produced and in the power of the other to have con- 
tradicted.” Lord Mansfield, in Blatch v. Archer, Cowp. 66, quoted with 
approval in Wigmore, Evidence (3rd ed. 1940), § 285. 


Although the complaint did not specifically allege that prior warning 
letters were sent to respondent, respondent did not appear to be sur- 
prised by the warning letters (Tr. 110-121), but objected solely on tech- 
nical grounds. Respondent did not ask for a continuance to meet this is- 
sue. In the circumstances of this case, it is concluded that respondent 
was not prejudiced by the failure of the complaint to specifically allege 
the prior warning letters. 


Moreover, the warning letters were properly admitted as evidence 
showing wilfullness, which was alleged in the complaint. There are, of 
course, differing degrees of wilfullness. Although it is not necessary to 
show that prior warning letters were sent in order to prove wilfulness 


7 See, Wigmore, Evidence (3rd ed. 1940), §§ 285-291; United States v. Di RE, 332 U:S. 
581, 593; Interstate Circuit v. United States, 306 U.S. 208, 225-227; Vajtauer v. Comm’ 
of Immigration, 273 U.S. 103, 111; Bilokumsky v. Tod, 263 U.S. 149, 153-155; Kirby v. 
Tallmadge, 160 U.S. 379, 383; International Union v. N.L.R.B., 455 F.2d 1357, 1362-1370 
(C.A. D.C.); Milbank Mutual Insurance Company v. Wentz, 352 F.2d 592, 597 (C.A. 8); 
Hoffman v. C.I.R., 298 F.2d 784, 788 (C.A. 3); Neidhoefer v. Automobile Ins. Co. of Hart- 
ford, Conn., 182 F.2d 269, 270-271 (C.A.7); Illinois Central Railroad Company v. Staples, 
272 F.2d 829, 834-835 (C.A. 8); Bowles v. Lentin, 151 F.2d 615, 619 (C.A.7), certiorari de- 
nied, 327 U.S. 805; Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2d 253, 256-257 (C.C. P.A.); 
National Labor Relations Board v. Remington Rand, Inc., 94 F.2d 862, 867-868 (C.A.2), 
certiorari denied, 304 U.S. 576; In re C.D. Burrus, 36 Agr Dec 1668, 1686-1687 (1977); In 
re Eric Loretz, 36 Agr Dec 1087, 1100-1101 (1977); In re DeJong Packing Company, 36 
Agr Dec 1181, 1213 (1977), appeal pending; Jn re central Arkansas Auction Sale, Inc., 36 
Agr Dec 764, 783 (1977), appeal pending; In re Livestock Marketers, 35 Agr Dec 1552, 
1558 (1976), affirmed sub nom. Livestock Marketers, Inc. v. United States, 558 F. 2d 748 
(C.A. 5), petition for certiorari pending; In re Whaley and Groover, 35 Agr Dec 1519, 1522 
(1976); In re Ludwig Casca, 34 Agr Dec 1917, 1929-1930 (1975); In re Braxton M. Worsley, 
33 Agr Dec 1547, 1571-1572 (1974); In re Trenton Livestock, Inc., 33 Agr Dec. 499, 514 
(1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F. 2d 966 (C.A. 4); In re 
J.A. Speight, 33 Agr Dec 280, 300-301 (1974); In re Sy B. Gaiber & Co., 31 Agr Dec 474, 
499 (1972). 
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(see the discussion below and in the Appendix °), proof that prior warn- 
ing letters were sent indicates an intentional disregard of the regulatory 
requirements, i.e., that respondent’s violations were grossly wilful. 
Hence the warning letters were properly admitted as evidence support- 
ing the allegation of wilfulness. 


One the warning letters were properly received for one purpose (i.e. , to 
show wilfulness), there is no procedural rule followed in this Department 
precluding the use of such evidence for a different purpose, i.e., to satis- 
fy the notice requirements of the Administrative Procedure Act. Hence 
in the circumstances of this case, respondent’s registration can be sus- 
pended without a finding of wilfulness since respondent was given writ- 
ten notice of its violations and afforded the opportunity to achieve com- 
pliance. 


Alternatively, respondent’s registration can be suspended because its 
violations were wilful, as that term is used in the Administrative Proce- 
dure Act. The meaning of the term wilful was discussed at length in Jn re 
Henry S. Shatkin, 34 Agr Dec 296, 298-314 (1975). Excerpts from the 
Shatkin decision are set forth in the Appendix, infra. Briefly, a violation 
is wilful if the violator “(1) intentionally does an act which is pro- 
hibited,—irrespective of evil motive or reliance on erroneous advice, or 
(2) acts with careless disregard of statutory requirements.” Goodman v. 
Benson, 286 F.2d 896, 900 (C.A.7). See, also, Butz v. Glover Livestock 
Comm n Co., 411 U.S. 182, 185, 187, a case arising under the Packers 
and Stockyards Act, in which it was held: 


The Court of Appeals agreed that 7 U.S.C. § 204 authorized the Secretary to 
suspend “any registrant found in violation of the Act,” 454 F.2d, at 113, that 
the suspension procedure here satisfied the relevant requirements of the Ad- 
ministrative Procedure Act, 5 U.S.C. § 558, and that “the evidence indicates 
that [respondent] acted with careless disregard of the statutory requirements 
and thus meets the test of ‘wilfulness.’ ” 


x * * 


Nothing whatever in that provision, [i.e., 7 U.S.C. 204, the suspension provi- 
sion involved in the present proceeding] confines its application to cases of “in- 
tentional and flagrant conduct” or denies its application in cases of negligent or 
careless violations. 


* * 


“Wilfully” could refer to either intentional conduct or conduct that was merely 
careless or negligent. 


* The only case which may hold that a prior warning letter is necessary to prove wilfulness 
is Economou v. United States Department of Agriculture, 494 F.2d 519 (C.A. 2), which is 
without any rational basis. For an expose of the Court’s decision in Economou, see the Ap- 
pendix, infra. 
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Here respondent’s violations were not “merely careless or negligent ” 
but were intentional. This shown by the fact that respondent continued 
to violate the regulations after several warnings. Even if respondent had 
not received any of complainant’s written warnings, respondent's letter 
dated March 28, 1973, refers to a telephone conversation with one of 
complainant’s employees in which various violations were discussed, and 
respondent set forth in its letter what steps it was taking to correct such 
violations (Comp. Ex. 6, p. 5). Nonetheless, the respondent committed 
identical violations after March 28, 1973. 


Similarly, following an investigation of respondent’s market on 
August 22, 1972, one of complainant’s employees, “told Mr. Hubert Tol- 
leson and Mrs. Marian Garner the custodial bank account for Arab Stock 
Yard is not being handled in accordancs with the requirements of Sec- 
tion 201.42 of the regulations” (Comp. Ex. 6, p. 1). Nonetheless, respond- 
ent’s custodial account had a shortage on November 30, 1974, December 
31, 1974, and January 15, 1975 (Finding 5, supra), and respondent filed 
an analysis of its custodial bank account as of December 31, 1976, show- 
ing a shortage in the account as of that date (Resp. Ex. 1). Furthermore, 
respondent’s accountant admitted at the hearing held on February 9, 
1977, that respondent’s custodial account was still short at that time (Tr. 
14, 26). Subsequently, respondent filed additional financial information 
showing that its custodial account was still $62,548 short as of April 30, 
1977. It would be difficult to find a clearer case of wilful violations. 


Although the complaint alleged that the violations were wilful, and 
the issue of wilfulness was fully briefed by the respondent below, the 
complainant in its original brief below relied solely on the prior warning 
letters, apparently abandoning its reliance on wilfulness. However, re- 
spondent fully briefed the issue of wilfulness below. In fact, respondent 
stated in its original brief, pp. 1-2: 


The sole issue, therefore, to be determined in this cause is whether or not the 
Respondent has willfully violated the provisions of the act and whether or not 
the Complainant prior to the institution of these proceedings complied with the 
administrative procedures as provided by 5 U.S.C.,§ 558. 


In its reply brief filed below, complainant briefed the issue of wilful- 
ness and relied on wilfulness as well as the prior warning letters. Hence 
the failure of complainant to rely on wilfullness in its original brief did 
not in any manner hamper respondent’s defense as to this issue, and 
therefore, a finding of wilfulness at this stage of the proceeding is not 
prejudicial to respondent. 


In view of complainant’s procedural irregularities, i.e., its failure to 
specifically allege the sending of prior warning letters and its failure to 
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brief the issue of wilfulness in its opening brief, a Tentative Decision and 
Order was issued by the Judicial Officer on February 8, 1978, which in- 
cluded as an attachment a document identical to the present decision up 
to this point, and respondent was afforded an opportunity to file a brief 
setting forth its position with respect to the Tentative Decision and 
Order and setting forth any grounds of prejudice resulting from com- 
plainant’s procedural irregularities. 


The response to the Tentative Decision and Order filed on March 14, 
1978, shows beyond doubt that there was no prejudice to respondent 
from complainant’s procedural irregularities. In its response, respondent 
does not claim any prejudice from the failure of complainant to brief the 
issue of wilfulness in its opening brief. Similarly, respondent does not 
claim any prejudice from the failure of complainant to allege in its com- 
plaint that prior warning letters were sent to respondent. Respondent’s 
only argument is that complainant failed to prove that prior warning 
letters were received by respondent. Respondent contends that 
“Congress has made such requisite notice jurisdictional on the imposi- 
tion of sanctions” (Response to Judicial Officer’s Tentative Decision & 
Order, P. 1). 


In the preliminary pages of the Tentative Decision (to which the 
present document was attached), it was stated (pp. 2-3): 


Respondent is entitled to a fair—but not a perfect—hearing. Harmless error 
is disregarded in administrative proceedings just as in court proceedings. 


But in order to be sure that no substantial rights of respondent have been 
prejudiced, respondent is afforded an opportunity to file a brief within 30 days 
after service of this Tentative Decision and Order setting forth respondent’s 
position as to the Tentative Decision and Order, and, also, setting forth any 
grounds of prejudice resulting from the procedural irregularities referred to 
herein. If respondent contends that evidence could have been offered to show 
affirmatively that the warning letters set forth in Complainant’s Exhibit 6 
were not received, respondent should file an affidavit setting forth the relevant 
facts so that a determination can be made as to whether the proceeding should 
be remanded for a further hearing as to this matter. 


In this respect, if respondent demonstrates prejudice as to any of these 
matters, consideration will be given to remanding the proceeding for a further 
hearing. “It must not be forgotten that the * * * [Department] is not a private 
party, but a body charged with the protection of the public interest; and it is un- 
thinkable that the public interest should be allowed to suffer as a result of inad- 
vertence or mistake on the part of the * * * [Department] or its counsel where 
this can be avoided.” P. Lorillard Co. v. Federal Trade Commission, 186 F.2d 
52, 55 (C.A. 4). See, also, J. Weingarten, Inc., F.T.C. Doc. No. 7714, 13 Pike 
Fischer Ad Law 2nd 460, 466-467; American Radiator and Standard Sanitary 
Corp., F.T.C. Doc. No. 7835, 12 Pike and Fischer Ad Law 2nd 813, 813-815; In 
re Samuel Petro, 16 Agr Dec 901, 902 (1957). 


The only affidavit submitted by respondent with its response to the 
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Tentative Decision is an affidavit by Hubert Tolleson, which states in 
full: 


My name is Hubert Tolleson and I am the President of Arab Stockyard, Inc. 
There is introduced in P & S Docket 5172, Complainant’s Exhibit #6, a letter 
dated August 28, 1972, addressed to Hubert A. Tolleson and Wayne Tolleson. 
This letter was not received by Arab Stockyard, Inc., but according to the ex- 
hibit was received by Linda Tolleson. 


This affidavit lends additional support to the inferences referred to in 
the Tentative Decision, pp. 20-22, that the letters sent by complainant 
were received by respondent, or that they were received by someone else 
who delivered them to respondent. The affidavit does not attempt to 
deny that the letters sent by regular mail were received by respondent. 
Moreover, the affidavit avoids any reference to what Linda Tolleson did 
with the certified letter (CX 6, pp. 1-la) after she “received” it. Since 
Mr. Tolleson did not dispute nor contradict the inference set forth in the 
Tentagive Decision, p. 20, that Linda Tolleson is related to Hubert Tolle- 
son and delivered the letter to him or to someone else in authority at the 
stockyard,” I infer that any statement that he would have made in this 
respect would have been adverse. 


It would appear that Mr. Tolleson’s affidavit was very carefully 


drafted to avoid disputing that inference in the Tentative Decision, 
while hoping that the reader might gain the impression that Linda Tole- 
leson did not deliver the certified letter to anyone at the stockyard. By 
stating that the certified letter “was not received by Arab Stockyard, 
Inc., but according to the exhibit was received by Linda Tolleson,” the af- 
fidavit is merely reciting what the exhibit shows on its face, viz., that 
Linda Tolleson was the person who signed the return receipt card as the 
person who “received” the letter. Specifically, the return receipt card, 
which Linda Tolleson signed, states (Comp. Ex. 6, p. 1b): 


RECEIPT 


Received the numbered article described below. 


Since Linda Tolleson signed the return receipt card as the person who 
“received” the certified letter, the undisputed evidence shows exactly 
what Mr. Tolleson’s affidavit states, viz., that the “letter was not re- 
ceived by Arab Stockyard, Inc., but according to the exhibit was received 
by Linda Tolleson.” But the obvious inference still remains, viz., that 
“Linda Tolleson is related to Hubert Tolleson and delivered the letter to 
him or to someone else in authority at the stockyard.” But not contra- 
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dicting that inference in a direct and positive manner, Mr. Tolleson gives 
additional weight to the inference. 


The foregoing inference is separate and apart from the inference set 
forth in the Tentative Decision, p. 21, that Mr. Tolleson’s testimony im- 
plies that he had previously received notification from the Department 
as to the violations involved in this case. As to this additional inference 
based on Mr. Tolleson’s testimony, respondent argues that the evidence 
must come from complainant—not from respondent. But since respond- 
ent testified in the case, an inference based upon his testimony is just as 
proper as an outright admission by respondent at the hearing. 


But in any event, since respondent did not show any prejudice from 
complainant’s procedural irregularities, there is no need to remand this 
case for a further hearing with respect to these matters. The record and 
the inferences drawn from the record clearly show that respondent re- 
ceived the prior warning letters, or that they were received by someone 
else who brought them to respondent’s attention. Moreover, the evi- 
dence shows beyond doubt that the violations were wilful. Accordingly, 
respondent’s registration could be suspended even in the absence of any 
warning letters. 


It is the Department’s policy in all of the regulatory programs ad- 
ministered by the Department to impose severe sanctions for serious 
violations to serve as an effective deterrent not only to the individual re- 
spondents but also to other potential violators. ® Under that policy, re- 
spondent’s custodial account violations would, by themselves, warrant 
suspension of respondent’s registration for at least 14 days. '° For 


* See, e.g., In re Indiana Slaughtering Co., 35 Agr Dec 1822, 1831 (1976), affirmed sub 
nom. Indiana Slaughtering Co., Inc. v. Secretary of Agriculture, decided August 1, 1976, 
Civil No. 76-3949 (E.D.Pa.); In re Livestock Marketers, 35 Agr Dec 1552, 1561 (1976), af- 
firmed sub nom. Livestock Marketers, Inc. v. United States, 558 F.2d 748 (C.A. 5), petition 
for certiorari pending; In re Sam Leo Catanzaro, 35 Agr Dec 26, 31-32 (1976), affirmed 
sub nom. Catanzaro v. United States and Butz, No. 76-1613 (C.A.9), decided March 9, 
1977 (36 Agr Dec 467); In re M. & H. Produce Co., 34 Agr Dec 700, 750 (1975), affirmed 
sub nom. M. & H. Produce Co. v. Knebel and United States, No. 75-1621 (C.A. D.C.), 
decided February 16, 1977 (36 Agr Dec 470), certiorari denied, 46 L.W. 3293; In re Maine 
Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed sub nom. Maine Potato Growers, 
Inc. v. Butz, 540 F.2d 518 (C.A.1); In re Southwest Produce, 34 Agr Dec 160, 178 (1975), 
affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 ¥. 2d 977 (C.A. 5); In re J. 
Acevedo & Sons, 34 Agr Dec 120, 145 (1975), affirmed sub nom. J. Acevedo & Sons v. 
United States, 524 F. 2d 977 (C.A. 5); In re Marvin Tragash Co., 33 Agr Dec 1884, 1914 
(1974), affirmed sub nom. Marvin Tragash Co. v. United States Dept. of Agr., 524 F.2d 
1255 (C.A.5); In re Trenton Livestock, 33 Agr Dec 499, 539 (1974), affirmed sub nom. 
Trenton Livestock, Inc. v. Butz, 510 F. 2d 966 (C.A. 4); In re James J. Miller, 33 Agr Dec 
53, 64 (1974), affirmed sub nom. Miller v. Butz, 498 F. 2d 1088, 1089 (C.A.5). 


' Respondent’s failure to handle the shippers’ trust funds properly is a serious violation 
notwithstanding respondent’s line of credit with its bank. A line of credit with a bank does 
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example, in In re James J. Miller, 33 Agr Dec 53, 83 (1974), affirmed 
sub nom. Miller v. Butz, 498 F.2d 1088 (C.A. 5), it was stated that the 
“custodial account violations themselves would warrant a suspension of 
at least 21 days * * *.” Accordingly, respondent’s 14-day suspension is 
modest considering the grossly wilful nature of respondent’s violations. 


If respondent’s financial condition and custodial account now meet the 
requirements of the Act and regulations, this can be readily ascertained 
so that no suspension over the 14 days will result. 


Although the exact length of the suspension order is not in issue on ap- 
peal, Mr. Tolleson’s fears that a 14-day suspension order would put re- 
spondent out of business are not persuasive. Many auction markets have 
been suspended for much longer than 14 days without being put out of 
business. In addition, although buyers and sellers of dairy cattle in the 
area will be temporarily affected by respondent’s 14-day suspension, it is 
the Department’s settled policy to give more weight to the need to im- 
pose a severe sanction to deter future violations than to the short term 
considerations of temporary damage to livestock buyers and sellers in a 
localized area resulting from a market’s suspension. See Jn re Cordele 
Livestock Co. , 36 Agr Dec 1114, 1136 (1977), appeal pending; Jn re Red 
River Livestock Auction, 36 Agr Dec 981, 989-990 (1977), appeal pend- 
ing; In re Livestock Marketers, 35 Agr Dec 1552, 1562 (1976), affirmed 
sub nom. Livestock Marketers, Inc. v. United States, 558 F.2d 748 (C.A. 
5), petition for certiorari pending; Jn re Overland Stockyards, 34 Agr 
Dec 1808, 1851-1852 (1975). 


For the foregoing reasons, respondent’s registration should be sus- 
pended for at least 14 days, and an appropriate cease and desist order 
should be issued. In addition, the customary provisions to prevent eva- 


sion of a suspension order, which have been included in suspension 


orders in recent years, should be included (see Jn re George Townsend, 
35 Agr Dec 1604, 1607 (1976) ). 


not afford adequate protection to shippers because it can be immediately cancelled by the 
bank when it would be most needed and, also, in the case of the bank’s failure, the shippers 
would lose the benefit of Federal Deposit Insurance Corporation protection which they 
would have had if their trust funds were properly handled. See, e.g., In re Sechrist Sales 
Company, 36 Agr Dec 665, 673-675 (1977); In re Harry C. Hardy, 33 Agr Dec 1383, 
1401-1403 (1974); In re Bowman and Reynolds, 23 Agr Dec 1065, 1068-1071 (1964); In re 
Shannon and Farrell, 7 Agr Dec 951, 967 (1948); In re Bowles Livestock Commission Com- 
pany, 5 Agr Dec 886, 889 (1946). 
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The respondent, its successors, officers, directors, agents and em- 
ployees, directly or through an corporate or other device, shall cease and 
desist from: 


1. Operating as a livestock dealer or market agency while its current 
liabilities exceed its current assets; 


2. Failing to deposit in its “Custodial Account for Shippers’ Proceeds” 
within the time prescribed by section 201.42 (c) of the regulations (9 
C.F.R. 201.42 (c) ) an amount equal to the proceeds received from the 
sale of consigned livestock; 


3. Failing to maintain its “Custodial Account for Shippers’ Proceeds” 
in conformity with the provisions of section 201.42 of the regulations (9 
C.F.R. 201.42); 


4. Financing in any manner proscribed by section 201.61 (a) of the 
regulations (9 C.F.R. 201.61 (a) ) the livestock purchases of independent- 
ly operated and separately registered dealers; 


5. Permitting auctioneers, sale clerks, and other employees of re- 
spondent engaged in the actual conduct of auction sales to purchase con- 
signed livestock for their own accounts or for the accounts of others; 


6. Employing or permitting any person engaged in buying or selling 
livestock at the stockyard as a dealer or market agency to perform any 
service or duty in connection with the furnishing of respondent’s serv- 
ices; 

7. Transmitting to consignors accounts of sale which do not show the 
complete and correct names of the buyers of consigned livestock; 


8. Issuing scale tickets for livestock sold on a weight basis which do 
not contain all of the information prescribed by section 201.49 of the 
regulations (9 C.F.R. 201.49). 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in respondent’s business 
as a market agency and dealer subject to the Act, including invoices 
which show the correct name and address of the buyer, accounts of sale 
which show the correct name of the buyer, a separate journal record of 
livestock purchased in support of the market, and a separate journal rec- 
ord of livestock purchased and sold on a dealer basis. 


Respondent is suspended as a registrant under the Act for a period of 
14 days and thereafter until it demonstrates that the deficit in its “Cus- 
todial Account for Shippers’ Proceeds” has been eliminated and that it is 
no longer insolvent. When respondent demonstrates that the deficit in 
its custodial account has been eliminated and that it is no longer in- 
solvent, a Supplemental Order will be issued in this proceeding termi- 
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nating this suspension, after the expiration of the 14-day period. 


The cease and desist provisions of this Order shall become effective on 
the day after service of this Order on respondent. The suspension provi- 
sions of this Order shall become effective on the 20th day after service of 
this Order upon respondent: Provided, however, that if by any means or 
device whatever, all or part of the suspension period is into effectively 
served during the period indicated above, the effective date of the be- 
ginning of the suspension period (or the part thereof not effectively 
served) shall be (i) the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto, or (ii) upon a 
showing made by complainant that it is not likely that such an order will 
be entered by any court, the date subsequently fixed by the Judicial Of- 
ficer (jurisdiction is hereby retained by the Judicial Officer indefinitely 
for this limited purpose). 


APPENDIX 


Excerpt from Jn re Henry S. Shatkin, 34 A.D. 296, 297-314 (1975):* 


(No. 18,363) 


In re JAKE MUEHLENTHALER and MORRIS MUEHLENTHALER, d/b/a JAKE 
MUEHLENTHALER & SON. P&S Docket No. 5237. Decided March 24, 
1978. 


Scales — backbalancing of — Scale tickets — printing of — issuance of 
showing incorrect or incomplete information — False and incorrect 
weights — weighing livestock at other than their true and correct weights 
— paying sellers on the basis of — Unfair and deceptive practice — short- 
weighing — Sanction 


Where respondents wilfully violated the Act and the regulations in connection with their 
operations as a market agency and dealer thereunder as found herein, respondents 
are ordered to cease and desist from said violations. And respondents are suspended 
as registrants under the Act for 30 days. 


William J. Weber, Administrative Law Judge. 
Eric Paul, for complainant. 
Rex B. Gilchrist, Ames, IA, for respondents 


* Excerpt omitted. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.), in which Administrative 
Law Judge William J. Weber filed an initial Decision and Order on No- 
vember 23, 1977, suspending respondents as registrants for 14 days and 
ordering them to cease and desist from various practices involving short- 
weighing of livestock on November 15, 1974. Judge Weber held, how- 
ever, that complainant’s allegations with respect to additional false 
weighing on November 20, 1974, are not supported by the evidence. 


The complainant and respondents appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to the Administrative Procedure Act has been delegated (37 F.R. 
28475; 38 F.R. 10795; 42 F.R. 4395). ' Complainant contends that the 
allegations as to November 20, 1974, are supported by the evidence and 
that respondents’ registrations should be suspended for 30 days. Re- 
spondents contend that no false weighing was proven. 


For the reasons set forth below, I agree with complainant. Since the 
applicable law is well settled, the evidence as to respondents’ violations 
is overwhelming and the issues have been thoroughly briefed, respond- 
ents’ request for oral argument, which is discretionary (9 CFR 202.18), is 
denied. See National Labor Relations Board v. Clausen, 188 F.2d 439, 
444 (C.A. 3), certiorari denied, 342 U.S. 868. 


FINDINGS OF FACT 


1. Jake Muehlenthaler and Morris Muehlenthaler, d/b/a Jake Mueh- 
lenthaler & Son, are partners who at all times relevant here were en- 
gaged in the business of buying and selling livestock in commerce for 
their own account. They were the owners and operators of a buying sta- 
tion at Sheldahl, Iowa. They were registered as a dealer to buy and sell 


' The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953) (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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livestock in commerce for their own account and as a market agency to 
buy livestock in commerce for the accounts of others. 


2. In November 1974 complainant’s employees conducted a direct sale 
weighing investigation of respondents. In a direct sale weighing investi- 
gation, complainant utilizes two trucks. One is a 2-ton truck on which is 
installed a 3,000-lb. capacity single animal livestock scale equipped with 
a l-pound graduated, type-registering weighbeam. This truck is 
equipped with retainer gates to keep livestock away from the scale plat- 
form when not being weighed, a compartment for storing the weigh- 
beam when in transit and calibrated test weights for scale testing. The 
second truck is a %-ton pickup truck used to transport livestock to the 
buying station under investigation. During the investigation, complain- 
ant purchases hogs a substantial distance away from the buying station, 
keeps them off feed and water from the afternoon prior to the sale until 
the sale (to eliminate shrinkage as a practical consideration), transports 
the hogs to a location a short distance from the buying station on the 
morning of the sale, jacks up the back end of the 2-ton truck to level and 
stabilize the truck bed and scale, tests the scale for accuracy, weighs 
each hog individually on complainant’s scale, prints a scale ticket for 
each hog, and transports the hogs to the buying station where they are 
weighed by the buyer a few minutes after complainant has determined 
the correct weight of the hogs. The scale on complainant’s truck is a 
highly accurate weighing device, with a scale error of 4 ounces or less at 
the weights involved in this case (CXs 3, 18). ? However, it can weigh 
only to the nearest pound since its weighbeam is graduated in 1-pound 
intervals. In some investigations, including the present one, the hogs are 
also weighed at other times and places over other scales, such as the 
scales where the hogs were originally purchased or held. When com- 
plainant weighs hogs individually, complainant makes out a scale ticket 
for each hog showing the date, time, place, printed weight, initials of the 
weigher, and identification of each hog by sex, color and other natural 
characteristics. 


3. The direct sale weighing investigation of respondents was conduct- 
ed by three of complainant’s employees possessing extensive weighing 
experience. The group leader was Ben D. Baird, one of complainant’s 
supervisory livestock scales and weighing specialists. Mr. Baird had pre- 
viously participated in over 400 weighing investigations, of which 50 to 
100 involved the direct sale of livestock similar to the investigation in- 
volved in this proceeding (Tr. 10-16). 


4. On November 14, 1974, complainant’s employees purchased eight 
hogs from the Central Iowa Stockyards, at Webster City, Iowa, for use in 


* Although some record citations are included in this Decision, no effort has been made to 
give record citations to all facts set forth herein. 
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the investigation of respondents. These hogs were taken off all feed and 
water on the afternoon of November 14, 1974, and did not have access to 
feed or water until after the sale to respondents was completed the next 
morning. 


5. At about 6:00 a.m. on the following morning, November 15, com- 
plainant’s employees weighed these hogs over scale “C” at the Central 
Iowa Stockyards, a 5-pound graduated scale located at the stockyard. 
Complainant’s employees then hauled the hogs 56 miles to a location 
near Huxley, Iowa, which location was 61 miles from respondents’ buy- 
ing station (Tr. 31, 278). At this location, complainant’s employees 
meticulously set up and braced complainant’s scale. The scale was care- 
fully tested with test weights to assure its accuracy. The largest scale 
error on this test was one-fourth of the allowable 1-pound tolerance, or 4 
ounces (CX 3; Tr. 37). 


Complainant’s scale was then zero balanced and the eight hogs individ- 
ually weighed between 9:23 a.m. and 9:35 a.m. with appropriate records 
being completed. Complainant’s scale was zero balanced again before 
each hog was weighed. 


6. Immediately thereafter, Phillip O. Edwards, one of complainant’s 
investigators, drove the hogs 62 miles to respondents’ buying station in 


complainant’s pickup truck, where Jake Muehlenthaler assisted in un- 
loading the hogs and weighed the first two sows at 9:54 a.m. These sows 
were on the scale platform when Jake Muehlenthaler entered the scale 
house to take the weights (Tr. 283-285; CX 10). When Jake Muehlen- 
thaler went to weigh the sows, he said to Mr. Edwards, “Why don’t you 
come around and watch me so I don’t cheat you?” (Tr. 285). Mr. Edwards 
then went into the scale house and closely watched Jake Muehlenthaler 
weigh the sows (Tr. 285). Morris Muehlenthaler then arrived and took 
over the weighing operation (Tr. 286-287). Jake Muehlenthaler said to 
Mr. Edwards, “You better go and watch him so he doesn’t cheat you” (Tr. 
286), so Mr. Edwards again went into the scale house and closely 
watched Morris Muehlenthaler weigh two butcher hogs at 9:56 a.m. and 
the remaining four at 9:58 a.m. (Tr. 286-288; CX 10). The scale tickets 
were punched with the weighbeam in the center of the trig loop (Tr. 285, 
287), which would assure accurate weights, assuming an accurate scale 
and assuming that the scale was properly balanced before weighing the 
hogs. The scale was not balanced by Jake or Morris Muehlenthaler while 
Mr. Edwards was at the buying station (Tr. 285-288, 447-448). Jake 
Muehlenthaler testified that he balanced the scale when he saw Mr. Ed- 
wards’ pickup truck arrive (Tr. 369). 


The parties then proceeded to the office where the transaction was 
completed and payment made in accordance with the weights as shown 





JAKE MUEHLENTHALER 317 
Cite as 37 A.D. 313 


on respondents’ scale tickets. Respondents’ scale tickets did not show.the 
identity of the weigher (CX 8, p. 2). 


7. The correct weights of the eight hogs, as determined on complain- 
ant’s scale set up near Huxley, Iowa, on the morning of November 15, 
1974 (Finding 5, supra), and the weights as determined by respondents 
(Finding 6, supra), are set forth in the following table (CX 10): 


FIRST DIRECT SALE, NOVEMBER 15, 1974 


Complainant’s Weights 
Description of Hogs near Huxley, Iowa Respondents’ Weights 


Time (a.m.) Weight (lbs.) Time(a.m.) Weight (lbs.) 
Sow—white 9:30 364 
Sow—white mark on shldr 9:34 372 
Subtotal 736* 
Gilt—white 9:31 221 
Gilt—Hamp 9:28 221 


Barrow—Hamp 9:26 218 
Gilt—Hamp—white ear 9:35 221° 


Subtotal 881 cag 9: 860 
Gilt—Hamp—wide belt 9:23 272 
Barrow—Hamp—white ear 9:32 248 

Subtotal 520 9:56 500 


Total 2,137 Total 2,080 
* Ona 5-lb. graduated scale, 736 lbs. would weigh 735 lbs. 
** Ona 5-lb. graduated scale, 881 lbs. would weigh 880 lbs. 


8. At the time of the weighing on complainant’s scale on November 
15, 1974, the eight hogs were shrunk out and in a very gaunt condition 
(Tr. 118-119). They had been denied access to feed and water since the 
prior afternoon and transported 56 miles. This eliminated shrinkage, as 
a practical matter, as a factor in explaining the difference between com- 
plainant’s weights and respondent’s weights (Tr. 119, 345). 


9. On November 18, 1974, complainant’s employees purchased nine 
additional hogs from the Central Iowa Stockyards at Webster City, 
Iowa. They were taken off feed and water that afternoon. On November 
19, complainant’s employees repeated their procedure for a direct sale to 
respondents, but the hogs were not sold to respondents that day because 
neither Jake nor Morris Muehlenthaler was present. at about 12:30 p.m. 
on November 19, the nine hogs were given water and about 50 pounds of 
feed. Later that afternoon, about 4:30 p.m., the hogs were taken off all 
feed and water (Tr. 85-89), and did not have access to feed or water until 
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after the sale to respondents was completed the next morning. 


10. On November 20, 1974, complainant’s employees hauled the nine 
hogs 11 miles to the same set-up location near Huxley, Iowa, used on 
November 15, where the complainant’s scale truck was set up and the 
scale tested as detailed in Findings 2 and 5, supra. The maximum scale 
error was 4 ounces (CX 18). The accurate weight of each of the nine hogs 
was then determined on complainant’s scale, with each animal weighed 
individually between 9:35 a.m. and 9:46 a.m. Complainant’s scale was 
zero balanced at the outset of the weighing and between the weighing of 
each hog (Tr. 92, 352; CX 19). 


11. Immediately thereafter, Phillip O. Edwards drove the nine hogs 
6'2 miles to respondents’ buying station in complainant’s pickup truck. 
The load consisted of six butcher hogs and three sows. Two of the 
butchers were much heavier than the other four. Mr. Edwards was met 
by Morris Muehlenthaler and Edwards asked Morris Muehlenthaler to 
weigh the two large butchers separately (Tr. 353). Morris Muehlenthaler 
said “let’s put all six on and take part of them off,” and Edwards said 
“O.K.” (Tr. 353). The six butchers were placed on the scale platform 
before Morris Muehlenthaler entered the scale house, and Morris Mueh- 
lenthaler did not balance the scale prior to or during the weighing of the 
hogs (Tr. 102-103, 234, 353, 356, 374). Mr. Edwards was not invited to 
come into the scale house to watch the weighing as had been done on No- 
vember 15, but he observed the weighing from outside the scale house. 
Mr. Edwards did not see Morris Muehlenthaler imprint a scale ticket 
while the six butcher hogs were on the scale (Tr. 355). Morris Muehlan- 
thaler then drove off the four smaller butchers and left the two larger 
butchers on the scale, and Mr. Edwards saw him “put in a scale ticket 
and punch it” while the two large butcher hogs were on the scale (Tr. 
355). Next, the two large butcher hogs were removed from the scale and 
the three sows were placed on the scale, and Mr. Edwards saw Morris 
Muehlenthaler “stamp a scale ticket” while the three sows were on the 
scale (Tr. 355). Morris Muehlenthaler then came out of the scale house 
with three scale tickets in his hand, and they went to the office where 
payment for the hogs was made. When Mr. Edwards left the premises, 
the three sows were still on the scale (Tr. 356). Although the four smaller 
butcher hogs were never on the scale by themselves (Tr. 375-379), re- 
spondent gave Mr. Edwards a scale ticket for the four smaller butchers, 
one for the two heavy butchers and a third for the three sows (CX 21, p. 
2). Respondents’ scale tickets did not show the name of the weigher (CX 
21, p. 2). 


12. The correct weights of the nine hogs, as determined on complain- 
ant’s scale near Huxley, Iowa, on the morning of November 20, 1974 
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(Finding 10, supra), and the weights as shown on respondents’ scale 
tickets (Finding 11, supra), are set forth in the following table (CX 234A): 


SECOND DIRECT SALE, NOVEMBER 20, 1974 


Complainant's Weights 
Description of Hogs near Huxley, Iowa Respondents’ Weights 


Time (a.m.) Weight (lbs.) Time(a.m.) Weight (lbs.) 


Sow—Hamp—wide band 9:35 423 
Sow—Hamp—narrow band 9:36 368 
Sow—white 9:37 333 

Subtotal ,124 
Gilt—white 9:41 217 
Gilt—sandy 9:40 183 
Barrow—white—slick 9:42 203 
Barrow—white—curly 9:39 201 

Subtotal 804 


Gilt—white—crooked line 9:43 270 
Gilt—white—str. line 9:46 277 


Subtotal 547 9:58 530 


Total 2,475 Total 2,450 


13. At the time of the weighing on complainant’s scale on November 
20, 1974, the nine hogs were shrunk out and in a very gaunt condition 
(Tr. 118-119). They had been denied access to feed and water since the 
prior afternoon and transported 11 miles. This eliminated shrinkage, as 
a practical matter, as a factor in explaining the difference between 
complainant’s weights and respondents’ weights (Tr. 119). 


14. After a rendezvous of complainant’s investigating team, two of 
the investigators returned to respondents’ buying station at 10:25 a.m. 
on November 20, 1974, and identified themselves to Morris Muehlen- 
thaler (Tr. 98-99). Complainant’s investigators found that respondents’ 
scale was back-balanced 8 pounds (Tr. 100), which would cause it to 
weigh 8 pounds light if used in the normal manner. However, it is easy 
to operate a scale in a manner as to either increase or decrease the effect 
of the back-balancing (Tr. 181-184). 


15. Complainant’s investigators then balanced respondents’ scale and 
reweighed the nine hogs on the respondents’ scale, between 10:30 a.m. 
and 10:33 a.m., in the same groupings as respondent had weighed them. 
The three sows weighed 10 pounds more than respondents’ scale ticket, 
and the six butchers (weighed together) weighed 25 pounds more than 
respondents’ two scale tickets for them. The two heavy butchers 
(weighed together) weighed 15 pounds more than respondents’ scale 
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ticket (Tr. 104-111; CXs 23A, 25). However, complainant’s investigators 
estimated that the nine hogs had picked up a total of approximately 10 
pounds of mud in respondents’ pen between respondents’ weighing and 
complainant’s reweighing (Tr. 98-99, 111-112). 


16. Complainant’s investigators then tested respondents’ scale and 
found that it was in tolerance at all of the weight ranges relevant that 
day, but slightly out of tolerance at two of the weight ranges involved in 
the transactions on November 15, 1974 (CX 26; Tr. 124, 128). 


17. Respondent Jake Muehlanthaler executed a WEIGHER’S 
ACKNOWLEDGEMENT AND AGREEMENT on June 10, 1963, in 
which he acknowledged having read the INSTRUCTIONS FOR WEIGH- 
ING LIVESTOCK (Scales and Weighing Memorandum No. 3) issued un- 
der the authority of the Packers and Stockyards Act, and agreed to com- 
ply fully with such instructions (CXs 2B and 27, p. 1). 


Mr. George N. Redmond, the respondents’ relief weigher, and respond- 
ent Morris Muehlenthaler executed a joint WEIGHER’S ACKNOWL- 
EDGEMENT AND AGREEMENT on March 21, 1968, which contained 
identical language (CX 27, p. 2). 


18. Respondents sell the hogs which they produce to packers at the 
same weights at which they are purchased, but at a greater price per 
hundredweight (Tr. 50, 438, 476, 481-482). 


19. Respondents intentionally shortweighed each of the three drafts 
(consisting of eight hogs) involved in the first dirct sale on November 15, 
1974 (see Findings 4-8), and one of the three drafts (consisting of two 
larger butcher hogs) involved in the second direct sale on November 20, 
1974 (see Findings 9-13). 


CONCLUSIONS 


The evidence in this case establishes beyond rational doubt that re- 
spondents knowingly shortweighed three drafts of hogs on November 
15, 1974, and one draft (consisting of two large butcher hogs) on Novem- 
ber 20, 1974. * Shortweighing livestock is an unfair and deceptive prac- 
tice in violation of § 312 (a) of the Packers and Stockyards Act (7 U.S.C. 
213 (a)) and the regulations issued thereunder (see 9 CFR 201.49, 


* Complainant concedes that on November 20, 1974, it “is theoretically possible that the 
two smaller weight discrepancies found (4 pounds on the 3 sows and 4 pounds on the 4 


smaller butchers) could be caused by a combination of within tolerance error and different 
scale graduations” (Original Brief, p. 38). 
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201.55, 201.71, 201.73-1). The Secretary may suspend the registration 
of a registrant who violates any of the provisions of the Act (7 U.S.C. 
204). 


I. Respondents Had an Economic Motive for Shortweighing Hogs. 


Respondents argue that since they sell their hogs on the same weights 
at which they are purchased, if they shortweighed hogs they would lose 
money on each transaction. They assert, therefore, that they have no 
motive for shortweighing hogs (Appeal, pp.1-3). 


Although it is not necessary for complainant to prove a motive for re- 
spondents’ shortweighing, respondents had much to gain from short- 
weighing. Packers know exactly what yield they obtain from every load 
of livestock. If they know from experience that they get “good yields” 
from a particular hog dealer, they would naturally take that into consid- 
eration in determining the price to pay for that dealer’s hogs (Tr. 184- 
185). Respondents admittedly make their profit by charging the packer 
more than they pay the farmer for the hogs (Tr. 481-482). 


To illustrate how respondents could profit from shortweighing, on No- 
vember 15, 1974, respondents paid $36 per hundredweight (36° per 
pound) for the four butcher hogs which they weighed at 860 pounds (CX 
9). Respondents resold these hogs the next day to a packer for $37.15 per 
hundredweight, or 37.15* per pound (Tr. 476). Respondents’ markup in 
price was, therefore, 1.15* per pound (37.15 — 36). Respondents paid the 
seller (usually a farmer) for the same number of pounds that the packer 
paid respondents. So by shortweighing, respondents lost only their 
markup of 1.15* per pound on the number of pounds of shortweight. But 
respondents cheated the seller out of 36° for each pound of shortweight 
(unless respondents increased their purchase price to compensate for the 
shortweight). This 36° (per pound of shortweight) was available to be 
divided between respondents and the packer, depending upon their rela- 
tive bargaining positions. That is, because of shortweighing, respond- 
ents had the opportunity to negotiate a better selling price to the packer, 
who knew from prior experience that respondents’ hogs produced “good 
yields.” 


In some instances, a dealer who shortweights hogs may increase the 
price paid to the farmer to compensate for the shortweight. His motive 
is to attract more volume, thereby resulting in a larger overall profit. 
The only person injured in such a case is his competitor. See In re Tren- 
ton Livestock Inc., 33 Agr Dec 499, 526-527, fn. 24 (1974), affirmed sub 
nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4). 


For other motives for shortweighing hogs which are sold on the same 
weights, see In re Livestock Marketers, 35 Agr Dec 1552, 1557-1558 
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(1976), affirmed sub nom. Livestock Marketers, Inc. v. United States, 
558 F.2d 748 (C.A. 5), certiorari pending. 


Il. The Evidence Demonstrates Beyond Rational Doubt that Re- 
spondents Wilfully Shortweighed Hogs on November 15 and 20, 1974. 


Complainant’s direct sale investigatory technique, which is involved in 
this proceeding, has been used in hundreds of weighing investigations 
throughout the country during the last decade. It consists of determin- 
ing the exact weight of hogs, which have been thoroughly shrunk out, by 
weighing them on a highly accurate scale on complainant’s truck. (The 
maximum scale error was 4 ounces or less (Findings 5 and 10, supra) ). 
The truck is jacked up and the scale is carefully tested before each use. It 
is balanced before weighing each hog. Two or more experts witness each 
step of this preliminary procedure. The hogs are then hauled a very 
short distance and sold a few minutes later to the subject under inves- 
tigation. The evidence in this case establishes (Findings 8 and 13, supra), 
and it has been repeatedly held, that shrinkage between the time of com- 
plainant’s weighing and the respondents’ weighing is eliminated from 
consideration, for all practical purposes, by complainant’s method of 
handling the hogs during such an investigation. See, e.g., In re Livestock 
Marketers, 35 Agr Dec 1552, 1557 (1976), affirmed sub nom. Livestock 
Marketers, Inc. v. United States, 558 F.2d 748 (C.A. 5), certiorari pend- 
ing; In re Braxton M. Worsley, 33 Agr Dec 1547, 1554 (1974); In re J. A. 
Speight, Agr Dec 280, 292-293, 301, 306-307 (1974); In re R. D. Bryan, 
29 Agr Dec 816, 822-823 (1970); In re Davenport Packing Co., 20 Agr 
Dec 188, 191-192 (1961). 


The significant differences between the weights obtained by complain- 
ant’s investigators under such carefully controlled conditions and by re- 
spondents establishes that respondents wilfully shortweighed each of 
the three drafts (totalling eight hogs) weighed on November 15, 1974, 
and one of the three drafts weighed on November 20, 1974, consisting of 
two large butcher hogs.‘ 


Judge Weber, who saw and heard the witnesses testify, found and con- 
cluded that respondents wilfully shortweighed the three drafts (consist- 
ing of eight hogs) involved in complainant’s first direct sale on Novem- 
ber 15, 1974 (Initial Decision, pp. 24-26). He stated that Jake Muehlen- 
thaler’s testimony “was self-contradictory” and “lacks a persuasive 
value” (Initial Decision, pp. 24-25). He concluded that respondents’ scale 


‘ Since this evidence is so conclusive, I will not unduly prolong the main body of this deci- 
sion by dealing here with a number of arguments raised by respondents, primarily with re- 
spect to collateral matters. These maters are discussed in Appendix C, infra, pp. 51a-71a. 
(Note: Appendixes A and B, referred to below, are included before Appendix C so that they 
may be more easily “lifted” from a prior Decision). 
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must have been back-balanced 16 pounds on November 15, taking all of 
the evidence into consideration (Initial Decision, p. 24). He concluded 
that “[sJhrinkage and bodily waste cannot be factors under the evidence 
here” (Initial Decision, p. 24). I concur in his conclusions as to the 
November 15 shortweighings. 


The evidence compels the inference that respondents’ scale was back- 
balanced 16 pounds (or possibly 15 pounds) on November 15, 1974. 
There is no other explanation for the large differences between respond- 
ents’ weights and complainant’s weights. The evidence shows that com- 
plainant’s weights were accurate. One of complainant’s investigators 
was inside respondents’ scale house closely observing the weighing of the 
hogs. The scale tickets were printed while the beam was in the center of 
the trig loop. The amount of error in respondents’ scale was determined 
to be only 2 or 3 pounds at the weight ranges involved (CX 26). Accord- 
ingly, the scale had to be back-balanced. As shown below, the amount of 
the back-balance had to be 15 or 16 pounds. 


The two butchers weighed by P&S at 520 pounds would weigh 504 
pounds on a 16-pound back-balanced scale, and respondents’ 2-pound 
scale error at that weight range would reduce this to 502 pounds, which 
would print 500 pounds on a 5-pound graduated scale. This is the weight 
printed by respondents. 


The four butchers weighed by P&S at 881 pounds would weigh 865 
pounds on a 16-pound back-balanced scale, and respondents’ 3-pound 
scale error at that weight range would reduce this to 862 pounds, which 
would print 860 pounds on a 5-pound graduated scale. This is the weight 
printed by respondents. 


The two sows weighed by P&S at 736 pounds would weigh 720 pounds 
on a 16-pound back-balanced scale, and respondents’ 3-pound scale error 
at that weight range would reduce this to 717 pounds. If either of these 
sows actually weighed ‘2 pound more than the P&S weight, which is 
quite possible because of the minimum scale graduation of the P&S 
scale, ® this would increase the weight to 717'2 pounds, which could 
print either 715 pounds or 720 pounds. This would be consistent with re- 


° The actual weight of an animal can vary from the printed weight by as much as one-half 
of the minimum scale graduation of the scale. For example, an animal actually weighing 
97’ pounds could be weighed either at 95 pounds or 100 pounds on a 5-lb. graduated scale. 
Hence on a 5-lb. graduated scale, an accurately weighed animal can vary by as much as 2'2 
pounds from the weight printed. On a 1-lb. graduated scale, the animal can vary by as 
much as ‘2 pound. (Although not germane here, there can be a difference of 5 pounds be- 
tween the weight of two animals, both of which are correctly weighed the same on a 5-lb. 
graduated scale; e.g., a 97'2 pound animal and a 102'2 pound animal both could properly 
be weighed at 100 pounds. However, neither could vary by more than 2'2 pounds from the 
printed weight). 
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spondents’ weight of 720 pounds. 


Making the same calculations, but substituting a 15-lb. back-balanced 
scale for a 16-lb. back-balanced scale would also satisfactorily explain 
the weight discrepancies in this case, if due allowance is made for the 
slight variances that could have occurred because of the minimum scale 
graduations. 


For example, 520 pounds (P&S weight) reduced by 15 (back-balance) 
equals 505; and 505 minus 2 (scale error) equals 503. If one of the hogs 
actually weighed ‘2 pound less than the P&S weight (because of the 
minimum scale graduation of the P&S scale), this would reduce the 
weight to 5022, which could print 500 (respondents’ weight). Similarly, 
881 pounds (P&S weight) reduced by 15 (back-balance) equals 866; and 
866 minus 3 (scale error) equals 863, which if reduced 1/2 pound (because 
of the mini-scale graduation of the P&S scale) would equal 862'2, which 
could print 860 (respondents’ weight). As to the sows, 736 pounds (P&S 
weight) reduced by 15 (back-balance) equals 721; and 721 minus 3 (scale 
error) equals 718, which would print to 720 (respondents’ weight). 


If the same calculations are used with a back-balance of 14 pounds or 
less, the data cannot be reconciled. For example, 520 pounds (P&S 
weight) reduced by 14 (back-balance) equals 506; and 506 minus 2 (scale 
error) equals 504, which would print 505 instead of the 500 printed by 
respondents. Even if 2 pound is subtracted for each of these hogs be- 
cause of the minimum graduation of the P&S scale, this would only re- 
duce the result by 1 pound, or to 503 pounds, which would still print 505 
pounds. Since respondents printed 500 pounds, their scale had to be 
back-balanced more than 14 pounds. 


Similarly, if the calculations are made with a back-balance of 17 or 
more pounds, the data cannot be reconciled. For example, 736 pounds 
(P&S weight) reduced by 17 (back-balance) equals 719; and 719 minus 3 
(scale error) equals 716. Even if 2 pound is added for each sow because 
of the minimum graduation of the P&S scale, this would only increase 
the weight by 1 pound, or to 717, which would still print 715 pounds on 
respondents’ scale. This would not be consistent with respondents’ 
weight of 720 pounds. Hence respondents’ scale could not have been 
back-balanced by 17 pounds or more. 


Accordingly, the only rational explanation for the discrepancy be- 
tween complainant’s accurate weights and respondents’ erroneous 
weights on November 15, 1974, is that respondents’ scale was back-bal- 
anced either 15 or 16 pounds on that date. 


Respondents’ scale was not balanced by anyone while complainant’s 
investigator, Mr. Edwards, was at the buying station on November 15, 
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(Finding 6, supra). Since Jake Muehlenthaler weighed the first draft and 
Morris Muehlenthaler weighed the other two drafts (Finding 6, supra), 
at least Morris Muehlenthaler failed to comply with the requirement 
that “the zero balance of the scale shall be verified whenever a weigher 
resumes weighing duties after an absence from the scale” (CX 2A, p. 1; 9 
CFR 201.73-1 (a) (1)). The regulation was violated by Morris Mueh- 
lenthaler even if Jake Muehlenthaler’s testimony that he balanced the 
scale on the morning of November 15 when he saw Mr. Edwards drive 
up were true (Tr. 369) ®. However, Judge Weber, who saw and heard the 
witnesses testify, found Jake Muehlenthaler’s testimony in this respect 
not persuasive (Initial Decision, pp. 24-25). And I find it similarly not 
persuasive. Hence I conclude that both respondents failed to comply 
with the scale balancing requirement on November 15, 1974. ’ 


During ordinary usage, a livestock scale “will tend to become over-bal- 
anced as manure or mud deposits accumulate on the scale platform.” Jn 
re Overland Stockyards, 34 Agr Dec 1808, 1815 (1975). Hence a back- 
balanced scale is always a suspicious circumstance. See, e.g., In re Over- 
land Stockyards, supra, at p. 1816; In re Columbus-Muscogee Livestock, 
31 Agr Dec 63, 77 (1972); In re Cordele Livestock Co., 36 Agr Dec 1114, 
1130, fn. 5 (1977), appeal pending. Because of the size of the back-bal- 
ance and the failure of either respondent to balance the scale, as re- 
quired by the regulations, I infer that the 15- or 16-pound back-balance 
on November 15 was deliberate. The back-balanced scale on November 
15 was the method used by respondents to deliberately shortweigh hogs 
on that date. 


Although the evidence showing that respondents shortweighed the 
two large butcher hogs on November 20, 1974, is just as strong as the 
evidence as to the November 15 violations, Judge Weber held that the 
record did not support the allegation of a wilful violation on November 
20. Specifically, Judge Weber held as to the November 20 allegations 
(Initial Decision, pp. 27-30): 


Complainant shows that Respondent’s scale was back-balanced by eight 
pounds that day and that Respondents failed to timely zero balance it, charging 
both actions as regulatory violations. Such may be the case. 


But beneath the surface, the two actions here are mutually self-contradictory 
when matched up with the Respondents’ purchase weights. Complainant 


° If Jake Muehlenthaler balanced the scale when he saw Mr. Edwards drive up (see Tr. 
369, 447), as shown above, he could not have “zero” balanced it, as required, but must have 
back-balanced it 15 or 16 pounds. 


” In addition, respondents failed to comply with the requirement that “(the time at which 
the empty scale is balanced or its zero balance verified shall be marked on scale tickets or 
other permanent records” (CX 2A, p. 2; 9 CFR 201.73-1 (a) (6) ). 
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argues Respondents back-balanced the scale eight pounds, then failed to timely 
zero balance it, so as to reduce the risk of exposure. No problem, so far. 


However, the evidence then showed that Respondents then overweighed two 
of the three drafts by four pounds each. ‘ Then Respondents allegedly short- 
weighed the third draft by nine pounds beyond the back-balanced eight pounds. 


No rational explanation, justification, or motivation is seen or conceived of, 
that would explain a respondent deliberately committing two mutually off- 
setting violations. It seems analogous to a bank robber presenting a $100 bill 
for change, then drawing a gun and demanding that he be given $50 in small 
bills, only to depart without ever getting the change for the $100 originally 
presented. 


Here, as in National Beef, 36 AD ____ (Judicial Officer, United States De- 
partment of Agriculture decision October 14, 1977) the Respondents are intel- 
ligent, shrewd, thoroughly experienced men. The difference between profit and 
loss is often measured in small increments. 


To attribute to Respondents the ineptitude necessary to commit two mutually 
offsetting regulatory violations without any benefit to be derived by Respond- 
ents is not reasonable. Without doubt, the literal record might support such a 
decision, but it stretches rationality beyond the breaking point. It just does not 
seem plausible for calculating businessmen to pursue that course of action, nor 
is it acceptable to conclude they blundered into it. This is not reasonably pos- 
sible here. 


Further, the weight discrepancies here with the back-balanced condition 
would necessarily mean that none of the scale tickets for the three drafts 
weighed November 20 would have been printed when the weighbeam was 
centered in the trig loop. All of the scale tickets November 15 were printed with 
the weighbeam centered, and none of the November 20 transactions had a cen- 
tered weighbeam. This requires some evidence or explanatory argument to 
reconcile. The record is bare 


Complainant stands mainly on the position that discrepancies are shown and 
that Respondent can enhance his profit by intentionally doing or carelessly 
permitting these irregularities to exist. The latter aspect is necessary for “wil- 
fulness” under regulatory administrative law to permit a sanction to be im- 
posed without a warning letter (5 USC 558 (c) ). It is also a base for an inference 
of motive, intent, plausibility, that adds persuasiveness. Rationality must have 
more than superficial support. 


The evidence does not present a picture of a knowing, wilful, calculated act. 
While that could be the fact, the evidence does not persuasively establish it 
here. Certainly odd things took place on November 20. The irregularities were 
economically self-contradictory in nature and possessed potential for regu- 
latory self-destruction. It cannot reasonably be said that Respondent knowingly 
or wilfully did them. Nor can it be reasonably said that Respondents permis- 
sively tolerated the irregularities that day, in a way to make it tantamount to 
“wilfullness”. 


Respondents were negligent in complying with their duties, but it was, on 


* The scales were back-balanced eight pounds. To weigh them with only a four 
pound shortage, Respondents must have overweighed them four pounds. 
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this record, unwitting negligence * or carelessness, much short of the “careless 
disregard” (comparable to gross negligence?) standard long applied in adminis- 
trative law. 


The record does not support the allegations of wilful regulatory irregularities 
as alleged concerning the events of November 20, 1974. 


5 Such simple negligence, however, is not beyond the scope of regulatory con- 
trol or correction. The Administrative Procedure Act (5 USC 551 et seq.) 
provides for sanctions to be imposed in such instances if a warning letter 
providing notice and opportunity to correct or comply (5 USC 558 (c) ) has been 
sent. 


Judge Weber’s conclusion is based in part on the view that proof of 
“carelessness” is not sufficient to establish the careless disregard of regu- 
latory requirements which is tantamount to wilfulness. However, in 
Butz v. Glover Livestock Comm n Co., 411 U.S. 182, 185, 187, fn. 5, the 
Court held that the wilfulness requirement of the Administrative Proce- 
dure Act is met if a person acts with “careless disregard” of regulatory 
requirements, and that “ {w]ilfully’ could refer to either intentional con- 
duct or conduct that was merely careless or negligent.” No suggestion 
was made by the Court that gross negligence was required to show wil- 
fulness. Judge Weber’s view is contrary to the settled position of this 
Department that proof of “gross negligence” is not necessary to prove 
wilfulness. For a complete discussion of the wilfulness requirement, see 
In re Henry S. Shatkin, 34 Agr Dec 296, 298-314 (1975), from which ex- 
cerpts are set forth in Appendix D, infra, 72a-98a.*° 


In addition, Judge Weber’s conclusion is based on an erroneous infer- 
ence. In essence, Judge Weber thought that it was inconceivable that re- 
spondents would purposely shortweigh one draft by 17 pounds and two 
other drafts by only 4 pounds when the scale was back-balanced 8 
pounds. He concluded, therefore, that such action could not have been 
done knowingly or permissively. 


However, my experience leads me to disagree completely with Judge 
Weber. During the period from December 1962 until January 1971 
when I was administrator of the Packers and Stockyards Act regulatory 
program, I met many individuals at numerous annual conventions, 
group meetings and conferences (including at times their families), who 
were engaged in the various facets of the livestock industry. A number 


® Even if it were necessary to show gross negligence, as shown above, the regulations re- 
quire that the scale be zero balanced, inter alia, “whenever a weigher resumes weighing 
duties after an absence from the scale” (CX 2A, p.1; 9 CFR 201.73-1 (a) (1) ). Respondents’ 
failure to comply with that regulation on November 20, together with the 17-pound dis- 
crepancy between the P&S weight and respondents’ weight as to the two large butchers 
demonstrates gross negligence, if not intentional misconduct. 
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of these persons committed violations (some serious) of the Packers and 
Stockyards Act. Even the serious violators were not rogues or scoun- 
drels. None would have robbed a bank. None had the attitude of a bank 
robber to “take all you can get.” They were regarded in their commu- 
nities, and by themselves, as respectable businessmen. When they “cut 
corners,” it was only to the extent they regarded as necessary to keep 
their business profitable. Hence it does not surprise me at all that the 
respondents would intentionally take 17 pounds from one draft and only 
4 pounds (or even nothing) from each of two other drafts on November 
20. Such a pattern occurs regularly in false weighing cases. 


For example, in In re Braxton M. Worsley, 33 Agr Dec 1547, 
1550-1551 (1974), respondent’s scale was back-balanced 14 pounds on 
May 3, 1972, but respondent shortweighed one animal by only 9 pounds, 
another by 36 pounds, a third by 24 pounds, and two others weighed to- 
gether by 37 pounds. On two other dates, the shortweighing ranged 
from 1 pound to 24 pounds. The results of the weighing investigation in 
that case are set forth in the following table (id. at 1550): 


Respondent 
Date No. of Head P&S Scale Scale Ticket 
Weighed & Description Weight Weight Difference 
(1) (2) (3) (4) 


3-16-71 1sow—Hampshire 256 245 
1 sow—black rump 377 375 
1 gilt—White 173 165 
1 barrow & 1 gilt 441 440 


3 sows 989 965 
1 barrow 217 205 


1 sow—Light 281 245 
1 sow—Hampshire 414 390 
2 sows—White 747 710 
1 barrow 199 190 


Similarly, in Jn re Trenton Livestock, Inc., 33 Agr Dec 499, 505 (1974), 
affirmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 
4), respondent’s scale was back-balanced 6 pounds, but the difference be- 
tween complainant’s and respondent’s weights were 5 pounds on one 
draft and 12 pounds on the other draft. Specifically, the weight differ- 
ences were as follows (id. at 505): 


Respondent’s Weight 
Description P&S Weight Weight Difference 
of Hogs (pounds) (pounds) (pounds) 


2 gilts and 1 barrow 653 648 - 5 
2 gilts 416 404 -12 
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In In re Livestock Marketers, 35 Agr Dec 1552, 1555 (1976), affirmed 
sub nom. Livestock Marketers, Inc. v. United States, 558 F.2d 748 (C.A. 
5), certiorari pending respondents’ scale was back-balanced 5 pounds on 
August 23, 1974, but the shortweight was 9 pounds on one animal and 
13 pounds on six other animals weighed together. On August 16, 1974, 
the shortweight was 3 pounds on one animal, 7 pounds on three others 
weighed together and 8 pounds on three others weighed together (ibid.). 


In re J. A. Speight, 33 Agr Dec 280, 286 (1974), the weight difference 
between P&S and respondents was 1 pound on one animal weighed indi- 
vidually, but 7 pounds on four other animals weighed in one draft. On 
the next day when it was learned that respondents’ scale was back-bal- 
anced 4 pounds, the weight differences were 4 pounds on two animals 
weighed in one draft, 6 pounds on two animals weighed in one draft, and 
8 pounds on two animals weighed in one draft (id. at 288). 


Hence the fact that in the present case the respondents took much 
more weight on November 20 from the draft consisting of two large 
butchers than they took from two other drafts weighed that day is con- 
sistent with the pattern generally found in livestock false weighing 
cases. Judge Weber erred, therefore, in holding that this pattern of 
shortweighing was so unusual and contradictory as to disprove wilful- 
ness. 


Judge Weber’s conclusions quoted above also show that he felt that 
there was no explanation as to why none of the scale tickets for the three 
drafts weighed on November 20 would have been printed when the 
weighbeam was centered in the trig loop but all of the scale tickets on 
November 15 were printed with the weighbeam centered. However, the 
record contains sufficient information to make a reasonable inference 
with respect to this matter. On November 15, complainant’s employee 
was invited into the scale house to closely observe the weighing. That is 
why all of the scale tickets on November 15 were printed with the weigh- 
beam centered in the trig loop. On November 20, complainant’s 
employee was not invited into the scale house and, therefore, he was not 
in a position to readily detect whether respondent punched the scale 
ticket when the weighbeam was exactly centered. * Hence the record pro- 
vides sufficient evidence to explain this difference in weighing proce- 
dure. *° 


® If an observer outside of the scale house could clearly see whether he was being cheated, 
Jake Muehenthaler would not have invited complainant’s employee into the scale house on 
November 15 to “watch me so I don’t cheat you” (Finding 6, supra). 


10 Although I presume that Judge Weber correctly inferred that respondents’ scale was 
back-balanced by 8 pounds when Morris Muehlenthaler weighed the P&S hogs on Novem- 
ber 20 (because respondents’ scale was found to be back-balanced 8 pounds a little while 
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Although it is my practice to give great weight to the findings by Ad- 
ministrative Law Judges, who have the advantage of seeing and hearing 
the witnesses testify (see, e.g., In re Whaley and Groover, 35 Agr Dec 
1519, 1521 (1976) ), lam compelled by the massive evidence in this case, 
much of which is documentary, to differ with Judge Weber as to the 
November 20 allegations. Moreover, my differences with Judge Weber 
are based, in part, on different views as to the meaning of the term wil- 
fulness, and on different inferences to be drawn from the evidence. In 
these circumstances, an agency may disagree with an Administrative 
Law Judge as to the facts. See, e.g., F.C.C. v. Allentown Broadcasting 
Co., 349 U.S. 358, 364-365; Universal Camera Corp. v. Labor Bd., 340 
U.S. 474, 492-497; Radio Commn v. Nelson Bros. Co., 289 U.S. 266, 
285-286; Southern Nat. Mfg. Co., Inc. v. Environmental Pro. Agcy., 470 
F.2d 194, 197 (C.A. 8); Retail, Wholesale and Department Store U. v. 
N.L.R.B., 466 F.2d 380, 387 (C.A. D.C.); OKC Corp. v. F.T.C., 455 F.2d 
1159, 1162-1163 (C.A. 10); Nix v, N.L.R.B., 418 F.2d 1001, 1008 (C.A. 
5); Joy Silk Mills v. National Labor Relations Board, 185 F.2d 732, 742 
(C.A. D.C.), certiorari denied, 341 U.S. 914; Davis, Administrative Law 
Treatise (1958 and 1970 Supp.), § 10.04. 


III. Respondents’ Registrations Should Be Suspended for 30 Days for 
Their Serious Weight Violations. 


It has been the policy of this Department since I became Judicial Of- 
ficer to impose severe sanctions for serious or repeated violations of the 
regulatory statutes administered by this Department to serve as an 
effective deterrent to future violations not only by the respondents but 
also by other potential violators. '' The rationale for that policy, which 


later), I have refrained from making such an inference since it is not necessary to consider 
this matter. “A back-balanced scale will short-weigh livestock by the amount of the back- 
balancing when the scale is used in a normal manner, but additional short-weighing can 
easily be accomplished.” In re Trenton Livestock, Inc., 33 Agr Dec 499, 513 (1974), af- 
firmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4). Hence Morris 
Muehlenthaler could easily have short-weighed the hogs on November 20 by more (or less) 
than 8 pounds irrespective of whether the scale was back-balanced by 8 pounds at that 
time. 


‘1 Severe sanctions issued pursuant to this policy were sustained in Jn re Livestock 
Marketers, 35 Agr Dec 1552, 1561 (1976), affirmed sub nom. Livestock Marketers, Inc. v. 
United States, 558 F.2d 748 (C.A. 5), petition for certiorari pending; Jn re Sam Leo 
Catanzaro, 35 Agr Dec 26, 31-32 (1976), affirmed sub nom. Catanzaro v. United States and 
and Butz, No. 76-1613 (C.A. 9), decided March 9, 1977 (36 Agr Dec 467); In re M.&H. 
Produce Co., 34 Agr Dec 700, 750 (1975), affirmed sub nom. M. & H. Produce Co. v. Knebel 
and United States, No. 75-1621 (C.A. D.C.), decided February 16, 1977 (36 Agr Dec 470), 
certiorari denied, 46 L.W. 3293; In re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), 
affirmed sub nom. Maine Potato Growers, Inc. v. Butz, 540 F.2d 518 (C.A. 1); Jn re South- 
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has been set forth in many decisions, is set forth at great length in Ap- 
pendix A to this Decision, infra, pp. 1a-28a, consisting of excerpts from 
In re Overland Stockyards, 34 Agr Dec 1808, 1822-1852 (1975). 


The serious nature of the false weighing problem in the livestock 
industry is also set forth in Appendix A, infra, pp. 28a-42a. During the 
25 years from 1950-January 1974, before I decided any false weighing 
cases, there were 162 cases under the Packers and Stockyards Act in 
which registrants were found in a formal proceeding to have falsely 
weighed livestock or caused someone to falsely weigh livestock. Suspen- 
sion orders were issued in 160 of the 162 cases. The average suspension 
imposed on those cases was 245 days. The median suspension imposed in 
those cases was 90 days. A table showing the basis for these statistics, 
which has been set forth in a number of prior decisions, is included as 
Appendix B, infra, pp. 43a-50a. 


During the 1950’s, the length of the suspensions were longer than the 
suspensions imposed during the 1960’s. However, since I became 
Judicial Officer, I have followed a more severe sanction policy than the 
policy that was followed in the 1960’s. The minimum sanction I have im- 
posed in the eight false weighing cases I have decided has been a 30-day 
suspension order. * In the first false weighing case I decided, In re J. A. 
Speight, 33 Agr Dec 280, 319 (decided February 15, 1974), I stated: 


This case should serve as notice to the livestock industry that the current 
sanction policy for false weighing and other serious violations of the Act is sig- 
nificantly more severe than the policy previously followed. 


In view of the serious false weighing engaged in by respondents, their 
registrations should be suspended for at least 30 days. Since that is all 


west Produce, 34 Agr Dec 160, 178 (1975), affirmed sub nom. Southwest Produce, Inc. v. 
Butz, 524 F.2d 977 (C.A. 5); In re J. Acevedo & Sons, 34 Agr Dec 120, 145 (1975), affirmed 
sub nom. J. Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re Marvin Tragash 
Co., 33 Agr Dec 1884, 1914 (1974), affirmed sub nom. Marvin Tragash Co. v. United 
States Dept. of Agr., 524 F.2d 1255 (C.A. 5); In re Trenton Livestock, 33 Agr Dec 499, 539 
(1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re 
James J. Miller, 33 Agr Dec 53, 64 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 
1088, 1089 (C.A. 5). 


% In re J. A. Speight (30 days), 33 Agr Dec 280 (1974); In re Trenton Livestock, Inc. (30 
days), 33 Agr Dec 499 (1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 
966 (C.A. 4); In re Braxton M. Worsley (60 days), 33 Agr Dec 1547 (1974); In re Overland 
Stockyards (49 days), 34 Agr Dec 1808 (1975); In re Livestock Marketers (30 days), 35 Agr 
Dec 1552 (1976), affirmed sub nom. Livestock Marketers, Inc. v. United States, 558 F.2d 
748 (C.A. 5), certiorari pending; In re George Townsend (30 days), 35 Agr Dec 1604 (1976); 
In re Red River Livestock Auction, Inc. (45 days), 36 Agr Dec 980 (1977), appeal pending; 
In re Cordele Livestock Co. (45 days), 36 Agr Dec 1114 (1977), appeal pending. 
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that complainant has requested, and it is my policy never to increase the 
sanction recommended by the administrative officials, a 30-day sus- 
pension order will be issued in this case. In addition, respondents should 
be ordered to cease and desist from engaging in the violations found, and 
to keep proper books and records which show the true and correct 
weight of livestock purchased in commerce. 


Even if I had not found wilful false weighing violations on November 
20, 1974, I would still have issued the “minimum” 30-day suspension or- 
der for respondents’ deliberate false weighing on November 15, 1974. 
The purpose of any false weighing investigation is to determine beyond a 
rational doubt ** that a registrant is falsely weighing livestock. Ordinar- 
ily, complainant conducts investigations on two or three different occa- 
sions in order to be sure a person is falsely weighing livestock. But if suf- 
ficient proof of false weighing is obtained in one day, that is sufficient to 
warrant at least a 30-day suspension order (see Appendix A, infra). In 
this case, the false weighing on November 15 is particularly significant 
inasmuch as both respondents shortweighed hogs that day by large 
amounts. In addition, the scale was back-balanced 15 or 16 pounds that 
day. Accordingly, I would have suspended respondents for 30 days solely 
as a result of the November 15 violations. 


IV. Respondents Printed a Scale Ticket While the Hogs Were Not on 
the Scale. 


A great deal of controversy was generated below with respect to 
whether Morris Muehlenthaler printed a scale ticket on November 20, 
1974, for the four smaller butcher hogs while they were not on the scale. 
(No finding of false weighing was made as to this draft since respond- 
ents’ weight was only 4 pounds less than complainant’s accurate 
weights). The evidence shows that Morris Muehlenthaler first weighed 
the six butcher hogs together (without printing a scale ticket), and then 
drove the four smaller butchers off the scale, leaving the two large 
butchers on the scale. He printed a scale ticket while the two larger 
butchers were on the scale, drove them off, and then weighed the three 
sows, which remained on the scale until after complainant’s inves- 
tigator, Mr. Edwards, left (Tr. 107-108, 223-234, 353-358; Finding 11, 
supra). Although Mr. Edwards was given a printed scale ticket for the 
four smaller butcher hogs, since they were never on the scale by them- 
selves, the inference is inescapable that Morris Muehlenthaler printed a 
scale ticket for the four smaller butchers while they were not on the 
scale (after mentally subtracting the weight of the two large butchers 


‘8 However, when a formal proceeding is brought, proof by a preponderance of the evi- 
dence is all that is required. See Order of Remand in Jn re Beech and Gray, HPA Doc. Nos. 
42 and 48, 37 Agr Dec (filed March 17, 1978). 
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from the total weight of the six butchers). 


Printing a scale ticket for the four butchers while they were not on the 
scale is a violation of the Instructions for Weighing Livestock (CX 2A, p. 
2; 9 CFR 201.73-1 (b) and (c) ). Nonetheless, the practical effect of the 


order issued in this case will be the same irrespective of whether the 
hogs were weighed in that manner or not. The primary violation in this 
case is the false weighing of livestock. The suspension period will not be 
one day shorter or longer irrespective of whether Morris Muehlenthaler 
printed the weight of the four butcher hogs while they were not on the 
scale. The only effect of this separate violation is a provision in the order 
that respondents shall cease and desist from “printing scale tickets with- 
out the livestock on the scale platform when their weight is printed.” 
But even if this specific provision were not included in the order, the or- 
der would still contain the provision included in Judge Weber’s initial 
Decision that respondents shall cease and desist from “operating live- 
stock scales in a manner that fails to comply with the regulations and in- 
structions for weighing livestock as promulgated by the Packers and 
Stockyards Administration” (Initial Decision, p. 36). Since the regula- 
tions and instructions for weighing livestock as promulgated by the 
Packers and Stockyards Administration do not permit printing a scale 
ticket for livestock if they are not on the scale when their weight is 


printed, respondents would be subject to a cease and desist order with re- 
spect to this practice irrespective of whether the specific prohibition as 
to this practice is included in the order. Hence in that respect the contro- 
versy as to this matter is “much ado about nothing.” 


But since the issue is involved in this case, it must be decided. Al- 
though, as stated above, I give great weight to the findings of fact by Ad- 
ministrative Law Judges, the evidence compels me to differ with Judge 
Weber as to this matter. In reaching his decision, Judge Weber stated 
(Initial Decision, pp. 17-19): 


Morris Muehlenthaler, who arrived at the same time, assisted in unloading 
the hogs. He was requested to weigh the two big butchers separately. 


Morris Muehlenthaler than put the six butchers on the scale platform and en- 
tered the scale house for the first time that morning. The six butchers were 
weighed without balancing the scale. Since the six butchers were on the scale 
platform before Morris Muehlenthaler entered the scale house, it was not possi- 
ble for him to zero balance the scales before he weighed the hogs. 


It is alleged that Morris Muehlenthaler did not print a scale ticket for those 
six butchers, but instead, made a penciled note of the weight. He then left the 
scale house, drove four of the smaller butchers off the scale, and then reentered 
the scale house to weigh the two large butchers remaining on the scale plat- 
form. 
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Thereafter, he weighed the three sows, and when he went into the office to 
complete the transaction and make payment, the three sows remained on the 
scale platform. 


While the Complainant contends that the four light butchers were never on 
the scale by themselves when Respondent Morris Muehlenthaler was in the 
scale-house November 20, they also provide evidence that he carried “three 
scale tickets with him” when he left the scale-house to go to the office to com- 
plete the paperwork. Neither the evidence nor the argument explains how or 
when the third scale ticket was printed. 


The investigator-salesman was in the immediate presence of and continuously 
observing Morris Muehlenthaler while the hogs were being weighed. * The evi- 
dence indicates that the investigator-salesman “excused himself” to go remove 
his coveralls after Morris had left the scale-house with the three scale tickets in 
his hand. The evidence is not pursuasive that the Respondent Morris Muehlen- 
thaler “printed scale tickets while the livestock was off the scale” as charged. 
No one else was near the scales or scale house (Tr. 357, 401). 


’ See Tr. p. 377-8. The witness was cross-examined extensively on the point 
and given repeated opportunity to explain “where the third scale ticket” came 
from, but failed to do so. Tr. 374-8. No explanation is given anywhere in the 
record. 


Since Judge Weber stated that no explanation is given anywhere in 
the record as to where the third scale ticket came from, he must have 
overlooked the testimony by Mr. Edwards that the scale ticket for the 
four butchers must have been printed while the two large butchers were 
on the scale. Specifically, Mr. Edwards testified (Tr. 414): 


Q. I hesitate to get back at this. It’s been covered quite extensively on cross, 
but in regard to the printing of a scale ticket by Mr. Morris Muehlenthaler 
on the twentieth of November, which ticket indicates four head, do you 
know what the number of head of hogs were on the scale at the time that 
ticket was printed? 


A. It had to be two head. 
Mr. Edwards testified categorically that— 
[T]he four hogs were never on the scale by themselves when that particular 


scale ticket was prepared (Tr. 374-375). 


The four hogs were off the scale when the scale ticket was prepared for the four 
head (Tr. 375). 


The four hogs were never on the scale by themselves and the scale ticket was 
prepared for those four hogs and they were never on the scale by themselves 
(Tr. 376; see, also, Tr. 353-356). 
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There is no possibility that Mr. Edwards could have been mistaken as 
to such an obvious and extraordinary circumstance as that. He is a 
trained investigator whose job it was to carefully observe not only the se- 
quence in which the hogs were weighed, but also the exact time of weigh- 
ing each draft (see CXs 10, 23A; Tr. 46-47). 


There is no possibility that Mr. Edwards’ memory failed over a lapse of 
time because immediately after he left respondents’ hog buying station 
on November 20, he met with the other two investigators and told them 
that the four butchers were never on the scale by themselves (Tr. 107- 
108, 233-234, 358). 


Hence if Mr. Edwards testimony is wrong in this respect, it would 
have to be because he was deliberately lying. There is no suggestion by 
Judge Weber, who saw and heard the witnesses testify, as to that. 


The fact that Mr. Edwards saw Morris Muehlenthaler print a scale 
ticket for the two large butcher hogs and for the three sows, but did not 
see him print the third scale ticket for the four butchers, is not surpris- 
ing. Mr. Edwards was observing the weighing from outside of the scale 
house. The scale tickets were printed for the two butcher hogs and the 
three sows when one would expect the tickets to be printed, i.e., while 
those animals were on the scale. Hence Mr. Edwards would naturally 


have seen those two scale tickets printed. But he would not have been ex- 
pecting Morris Muehlenthaler to print a scale ticket for the four smaller 
butchers when they were not on the scale. 


Morris Muehlenthaler would undoubtedly have printed the scale ticket 
for the four butchers have he printed the scale ticket for the two large 
butchers (since he had to know the weight of the two large butchers so 
that he could mentally subtract their weight from the total weight of the 
six butchers). The record shows that Mr. Edwards helped Morris Mueh- 
lenthaler drive the two large butchers off the scale and then put the 
three sows on the scale (Tr. 355). After Mr. Edwards observed Morris 
Muehlenthaler print a scale ticket for the two large butchers (which 
would have made Mr. Edwards think that no significant weighing activ- 
ity was to take place until those hogs were removed from the scale), if 
Mr. Edwards looked at the two large butchers on the scale instead of at 
Morris Muehlenthaler for just a second or two in preparation for helping 
him drive them from the scale, Morris Muehlenthaler could have printed 
a scale ticket for the four butchers without Mr. Edwards observing it. 
But in any event, since it is clear that the four smaller butcher hogs were 
never on the scale by themselves, that fact is of such overriding signifi- 
cance as to outweigh any doubt as to when the scale ticket for them was 
actually printed. 


Judge Weber further held (Initial Decision, p. 30A, fn. 6): 
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While it is recognized that the scale ticket concerned might have been printed 
at any time during the transactions that morning, the evidence is self-contra- 
dictory and not persuasive. Further, if it was printed while other hogs were on 
the scale rather than the four butchers which it is represented to cover it would 
not literally satisfy the allegations of the Complaint, although that question is 
not raised here. 


The allegation of the complaint is that respondents “printed scale 
tickets while the livestock was off the scale” (Complaint, para. IV). I do 
not agree with Judge Weber that proof that the scale ticket for the four 
hogs was printed while other hogs were on the scale does not literally 
satisfy the allegations of the Complaint. The words “the livestock” in the 
Complaint manifestly refer to the livestock for which a scale ticket is 
being printed. In any event, however, the allegations are sufficiently 
specific for an administrative complaint. ' 


I assume that the only reason Morris Muehlenthaler printed a scale 
ticket for the four hogs when they were not on the scale was because it 
was less effort to put the six butcher hogs on the scale and then drive 
four off rather than to put four on the scale, drive them off, and then put 
two others on the scale and drive them off. In any event, a specific cease 
and desist order should be issued as to this practice. 


Respondents Jake Muehlenthaler and Morris Muehlenthaler, in con- 
nection with the purchase of livestock in commerce, shall cease and de- 
sist from: 


(1) weighing livestock at other than the true and correct weights; 


(2) issuing scale tickets, purchase invoices or other accounts of sale 
on the basis of false and incorrect weights; 


(3) paying the sellers of livestock on the basis of false and incorrect 
weights; 


‘* American Newspaper Pub. Assin. v. National Labor Rel. Bd., 193 F.2d 782, 799-800 
(C.A. 7), certiorari denied sub nom. International Typographical Union v. Labor Board, 
344 U.S. 816; Cella v. United States, 208 F.2d 783, 789 (C.A. 7), certiorari denied, 347 
U.S. 1016; Union Starch and Refining Co. v. National Labor Rel. Bd., 186 F.2d 1008, 1013 
(C.A. 7), certiorari denied, 342 U.S. 815; Mansfield Journal Co. v. Federal Commun. 
Com n., 180 F.2d 28, 36 (C.A.D.C.); E. B. Muller & Co. v. Federal Trade Commission, 142 
F.2d 511, 519 (C.A. 6); National Labor Relations Bd. v. Pacific Gas & Elec. Co., 118 F.2d 
780, 788 (C.A. 9); National Labor Relations Bd. v. Piqua Munising W. Prod. Co., 109 F.2d 
552, 557 (C.A. 6); Schwebel v. Orrick, 153 F. Supp. 701, 705 (D.C.D.C.), affirmed on other 
grounds, 251 F.2d 919 (C.A.D.C.), certiorari denied, 356 U.S. 927. 
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(4) operating a scale while it is in a back-balanced condition; 


(5) issuing scale tickets which fail to show the name or initials of the 
person weighing the livestock; 


(6) operating livestock scales in a manner that fails to comply with 
the regulations and instructions for weighing livestock as promulgated 
by the agency administering the Packers and Stockyards Act; and 


(7) printing scale tickets without the livestock on the scale platform 
when their weight is printed. 


Respondents shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in their business as a 
market agency and dealer subject to the Act, including among others, 
scale tickets and accounts of sale which show the true and correct weight 
of livestock purchased in commerce on a weight basis. 


The registrations of the respondents Jake Muehlenthaler and Morris 
Muehlenthaler are suspended for a period of thirty (30) days. 


The cease and desist portions of this Order shall become effective upon 
the day after service on the respondents. The suspension provisions of 
this Order shall become effective on the fifteenth day after service of 
this Order on the respondents: Provided, however, that if by any means 
or device whatever, all or part of the suspension period is not effectively 
served during the period indicated above, the effective date of the begin- 
ning of the suspension period (or the part thereof not effectively served) 
shall be (i) the date fixed by a court of competent jurisdiction which is- 
sues an appropriate order with respect thereto, or (ii) upon a showing 
made by complainant that it is not likely that such an order will be en- 
tered.by any court, the date subsequently fixed by the Judicial Officer 
(jurisdiction is hereby retained by the Judicial Officer indefinitely for 
this limited purpose). 


APPENDIX A 


Excerpt from Jn re Overland Stockyards, 34 Agr Dec 1808, 1822-1852 
(1975): 


The Chief Administrative Law Judge explained in his conclusions that 
false weighing is a serious offense under the Act and that a severe sanc- 
tion is necessary to effectuate the purposes of the Act. The Department’s 
policy to impose severe sanctions for serious violations of the Act was set 
forth recently in Jn re Braxton M. Worsley, 33 Agriculture Decisions 
1547, 1556-1571 (1974). The following statement of the Department’s 
sanction policy, from the next paragraph through footnote 44, is taken 
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verbatim from the Worsley decision (ibid.), except for obvious interpola- 
tions. 


U.S.D.A. Sanction Policy 


It is the policy of the Department to impose severe sanctions upon re- 
spondents who have engaged in serious or repeated violations of the 
regulatory laws administered by the Department. 


The imposition of a severe, administrative sanction is never a pleasant 
task. A license suspension or revocation order prevents a person from 
engaging in his chosen business for a specified period, or permanently. 
This can cause great hardship, not only to the individual violator, but to 
his family, employees, and customers. 


It is much easier and more pleasant to be “charitable” to the violator, 
putting more emphasis on his needs than the needs of society. The noted 
German philosopher Neitzsche observed almost a century ago: 


There is a point in the history of society when it becomes so pathologically 
soft and tender that among other things it sides even with those who harm it, 
criminals, and does this quite seriously and honestly. Punishing somehow 
seems unfair to it, and it is certain that imagining “punishment” and “being 
supposed to punish” hurts it, arouses fear in it. “It is not enough to render him 


undangerous? Why still punish? Punishment itself is terrible.” ! 


Similarly, in administering regulatory programs, there is a danger 
that the agency may become so “pathologically soft and tender” that it 
fails to achieve the purpose of the legislators who enacted the remedial 
statutes. 


Since the Department of Agriculture administers approximately 50 
regulatory statutes—more than any other agency—it is important that 
the Department administer the statutes in a manner to achieve the Con- 
gressional purposes. 


The sanction policy that has been followed in the Department’s admin- 
istrative, disciplinary proceedings decided in the last two years is set 
forth at length below. Most of this language is taken verbatim from 
prior decisions. See, e.g., In re George Rex Andrews, 32 Agriculture De- 
cisions 553, 563-583 (1973); In re American Commodity Brokers, 32 
Agriculture Decisions 1765, 1799 (1973); In re James J. Miller, 33 Agri- 
culture Decisions 53, 64-80 (1974), affirmed sub nom. Miller v. Butz, 
[498] F.2d [1088] (C.A. 5), decided August 8, 1974; In re J. A. Speight, 
33 Agriculture Decisions 280, 318 (1974). 


The administrative proceeding in this case does not partake of the es- 


* Nietzsche, Beyond Good and Evil (1886; Kaufmann trans., 1966) § 201, p. 114. 





JAKE MUEHLENTHALER 339 
Cite as 37 A.D. 313 


sential qualities of a criminal proceeding. In permitting a person to en- 
gage in a Federally regulated business, the Government has, in effect, 
granted him a privilege. Suspension of the privilege for failure to comply 
with the statutory standard “is not primarily punishment for a past of- 
fense but is a necessary power granted to the Secretary of Agriculture to 
assure a proper adherence to the provisions of the Act.” Nichols & Co. v. 
Secretary of Agriculture, 131 F.2d 651, 659 (C.A. 1). Accord: Helvering 
v. Mitchell, 303 U.S. 391, 399; Kent v. Hardin, 425 F.2d 1346, 1349 
(C.A. 5); Blaise D'Antoni & Associates, Inc. v. Securities & Exch. Com n., 
289 F.2d 276, 277 (C.A. 5), certiorari denied, 368 U.S. 899; Eastern Pro- 
duce Co. v. Benson, 278 F.2d 606, 610 (C.A. 3); Cella v. United States, 
208 F.2d 783, 789 C.A. 7), certiorari denied, 347 U.S. 1016; Irving Weis 
& Co. v. Brannan, 171 F.2d 232, 235 (C.A. 2); Nelson v. Secretary of 
Agriculture, 133 F.2d 453, 456 (C.A. 7); Board of Trade of City of 
Chicago v. Wallace, 67 F.2d 402, 407 (C.A. 7), certiorari denied, 291 
U.S. 680; and Farmers’ Livestock Commission Co. v. United States, 54 
F.2d 375, 378 (E.D. Ill.). See, also, Ex Parte Wall, 107 U.S. 265, 287-290; 
Hawker v. New York, 170 U.S. 189, 190-200; Steuart & Bro. v. Bowles, 
322 U.S. 398, 406-407; Brown v. Wilemon, 139 F.2d 730, 731-732 (C.A. 
5); Chamberlain, Dowling, and Hays, The Judicial Function in Federal 
Administrative Agencies (1942), pp. 93-95. 


The function of an administrative sanction is “deterrence rather than 
retribution” (Schwenk, “The Administrative Crime, Its Creation and 
Punishment by Administrative Agencies,” 42 Mich. L. Rev. (1943) 51, 
85). 


Under the foregoing authorities, the sanction should, inter alia, be 
adequate to deter the respondents from future violations. 


In Beck v. Securities and Exchange Commission, 430 F.2d 673, 675 
(C.A. 6), the Court questioned, without deciding, whether a suspension 
order may also be used to deter others in the regulated industry from 
committing similar violations. As far as I know, this is the only case in 
which the use of an administrative sanction to deter others has been 
questioned. Previously, the use of an administrative sanction to deter 
others had been assumed to be proper. See, e.g., American Air Transport 
and Flight School, Inc., Enforcement Proceeding, 2 Pike & Fischer Ad. 
L. 2d 213, 215 (C.A.B.). See, also, the dissenting opinion in Beck v. 
Securities and Exchange Commission, 413 F.2d 832, 834 (C.A. 6). 


In cases arising under the Civil Aeronautics Act, it has been expressly 
held that the Civil Aeronautics Board has the power to “impose a sus- 
pension as a ‘sanction’ against specific conduct or because of its ‘deter- 
rence’ value — either to the subject offender or to others similarly sit- 
uated.” Pangburn v. C.A.B., 311 F.2d 349, 354 (C.A. 1). Accord: Hard v. 
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Civil Aeronautics Board, 248 F.2d 761, 763-765 (C.A. 7), certiorari 
denied, 355 U.S. 960; Wilson v. Civil Aeronautics Board, 244 F.2d 773, 
773-774 (C.A. D.C.), certiorari denied, 355 U.S. 870. 


The remedial provisions of a regulatory program would be drastically 
affected if the agency could consider the effect of sanctions only on the 
respondents and not on others. It is well recognized that persons regu- 
lated by a governmental agency keep abreast of administrative proceed- 
ings. The actions of potential violators could be significantly affected by 
the sanctions imposed against other persons. Eight years’ experience in 
the administration of a regulatory program has convinced me that it is 
necessary to consider, as a major factor, the effect of a sanction in a par- 
ticular case not only on the violator, but on other potential violators, as 
well. 


Socrates recognized that “the proper office of punishment is two-fold: 
he who is rightly punished ought either to become better and profit by it, 
or he ought to be made an example to his fellows, that they may see what 
he suffers, and fear and become better.” ? 


Similarly, Plato said that no man is to be punished “because he did 
wrong, for that which is done can never be undone, but in order that, in 
the future times, he, and those who see him corrected, may utterly hate 
injustice, or at any rate abate much of their evil-doing.” ° 


The deterrent effect of punishment of one violator on potential viola- 
tors is recognized in Deuteronomy 13:10-11 (R.S.V.; see also, Deute- 
ronomy 19:19-20), as follows: 


You shall stone him to death with stones * * *. And all Israel shall hear, and 
fear, and never again do any such wickedness as this among you. 


In the field of criminal law, it is settled beyond question that one of 
the primary purposes of the penalty imposed on a particular violator is 
to deter other potential violators. 

* * * punishment, in this context [i.e., “general prevention”], is used not to 
prevent future violations on the part of the criminal, but in order to instill law- 
ful behavior in others. ‘ 


* Encyclopaedia Brittannica, The Great Ideas: A Syntopicon of Great Books of the West- 
ern World (Vol. II, 1952), pp. 492-493. 


3 Td. at 492. 


‘ Andenaes, “The General Preventive Effects of Punishment,” 114 University of Pennsyl- 
vania Law Review (1966), 949, 982. 
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* deterrence * * is aimed at the protection of society. By making a 
certain action a punishable offense, we expect that people will refrain from 
committing the offense through fear of punishment.* * * 


* 


The purpose of punishment as a deterrent * * is also to demonstrate to the 
potential offender the consequences if he violates the law. ° 


* * 


* the deterrent value of a correctional system is not restricted to those 
who come into direct contact with it but applies to the whole population. ° 


* « 


* it is a primarily preventive consideration — having an eye to what is 
necessary to keep the people reasonably law-abiding — which today’s legislators 
have in mind, too, when they define crimes and stipulate punishments. ’ 


* * 


* police regulations which are such commonplaces in modern times: traf- 
fic ordinances, building codes, * * * regulations governing commerce, etc. 
Here there is no doubt that punishment for infraction has primarily a general- 
preventive function. Here nearly all of us are potential criminals. * 


The purpose of punishment, be it a criminal sentence, a civil penalty, or 
punitive damages, is not to inflict suffering or to impose a loss on the offender. 
Its object is to act as a deterrent: first to discourage the offender himself from 
repeating his transgression; and, second, to deter others from doing likewise. ° 


- 


Sentencing is * * * an exacting task in which the Court undertakes to * 


impose a sentence which will best protect society, deter others and punish 
* * * the offender. '° 


More controversial but certainly no less important [than deterrence of the 
individual violator] is the need for deterrence, “general prevention,” of poten- 
tial criminals who may be dissuaded from crime by the threat and the admin- 
istration of penalties. " 


Penalties are not provided as punishment for the individual who has gone 
wrong. Their imposition is alone justified for the effect the punishment may 
have upon the convict in preventing him from continuance in crime and in 
teaching him that “the way of the transgressor is hard.” But the still greater ef- 


° Gardiner, “The Purposes of Criminal Punishment,” 21 Modern Law Review (1958), 117, 
121. 


6 Gould and Namenwirth, “Contrary Objectives: Crime Control and the Rehabilitation of 
Criminals,” in Crime and Justice in American Society (1971), 237, 246. 


7 Andenaes, “General Prevention — Illusion or Reality?,” 43 The Journal of Criminal Law, 
Criminology and Police Science (1952), 176, 177. 


* Andenaes, “General Prevention — Illusion or Reality?,” 43 The Journal of Criminal Law, 
Criminology and Police Science (1952), 176, 182. 


® Collins v. Brown, 268 F. Supp. 198, 201 (D.C. D.C.). 
*° United States v. Mandracchia, 247 F. Supp. 1, 4 (D.N.H.). 


"Tappan, Crime, Justice and Correction (1960), p. 243. 
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fect to be attained is the deterrent effect the sentence may have upon those who 
may be inclined to follow the criminal course upon which the convict has em- 
barked. ' 


* * 


* deterrence looks primarily at the potential criminal outside the dock 
lof the courtroom]* * *." 


* * 14 


Punishment can protect society by deterring potential offenders * 


* us 


* the greater the penalty, the “higher the costs associated with criminal 
activity,” and the higher these costs, the fewer crimes committed. '° 


One of these goals [of law] is deterrence by means of punishment. We punish 
in order to deter people from engaging in the undesirable conduct which we call 
crime. 


* * 


* deterrence, addresses itself * * * both to the individual himself — we 
hope he will be deterred in the future — and to the entire community. '* 


Perhaps the most salient authority for the proposition that one of the 
primary ends of punishment is to serve as a deterrent to other potential 
violators is Chief Justice William Howard Taft’s statement written in 


1928: 


~*~ * 


* the chief purpose of the prosecution of crime is to punish the criminal 


and to deter others tempted to do the same thing from doing it because of the 


penal consequences. '” 


Johannes Andenaes, a leading authority from the University of Oslo, 
makes the same point, as follows: “From the point of view of sheer logic 
one must say that general prevention — i.e., assurance that a minimum 
number of crimes will be committed — must have priority over special 
prevention — i.e., impeding a particular criminal from future of- 
fenses.” '* 


In other words, it is more important to the general welfare of society 


Td. at 243, fn. 5, quoting from People v. Gowasky, 219 App. Div. 19, 24, 25, 219 N.Y.S. 
373, 380, affirmed, 244 N.Y. 451, 155 N.E. 737. 


' Fitzgerald, Salmond on Jurisprudence (12th ed., 1966), § 15, p. 94. 

' [bid 

' Berns, “Justified Anger: Just Retribution,” Imprimis (Vol. 3, No. 6, June 1974), p. 3. 
‘© Puttkammer, Administration of Criminal Law (1953), 8. 


'7 Menninger, The Crime of Punishment (1968), 194. The original statement of Chief 
Justice Taft’s position appeared in his article, “Toward a Reform of the Criminal Law,” in 
The Drift of Civilization (1929). 


'* Andenaes, “The General Preventive Effects of Punishment,” 114 University of Pennsyl- 
vania Law Review (1966), 949, 952. 
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to consider the effect that a sanction will have on other potential viola- 
tors than to consider the sanction needed to prevent the particular indi- 
vidual from again violating the law. In fact, it is not uncommon to have 
certain types of offenses committed where “there will practically never 
be an individual preventive need for punishment” and yet punishment 
“is necessary for general prevention.” ® 


Whether punishment achieves the objective of deterring others from 
violating the law is questioned by some authorities, ” but affirmed by 
many others. 


As an argument for the abolition of the deterrent doctrine, it is often main- 
tained that neither the threat nor application of penalties does prevent crime. 
This position reflects the simplistic notion, too commonly prevailing in matters 
of social action, that nothing has been achieved merely because not everything 
is accomplished that we should like. It is sometimes said that high crime rates 
prove that sanctions do not deter or that penalties actually invite the crimes of 
men who seek punishment to dissolve their feelings of guilt. With tiresome 
frequency the illustration is cited of the pickpockets who actively plied their 
trade in the shadow of the gallows from which their fellow knaves were strung. 
These assertions have a superficial relevance but they do not dispose of the is- 
sue by any means. 


1° Andenaes, “General Prevention — Illusion or Reality?,” 43 The Journal of Criminal 
Law, Criminology and Police Science (1952), 176, 196. 


20 See, e.g., Menninger, The Crime of Punishment (1968), preface, viii, and pp. 9, 108, 113, 
206-208. However, even though Menninger believes that our present system of punishing 
criminals is a “crime” (id. at 28, 86, 280), he favors “penalties” for violators. He states (id. 
at 202-203): 


Certainly the abolition of punishment does not mean the omission or curtail- 
ment of penalties; quite the contrary. Penalties should be greater and surer and 
quicker in coming. I favor stricter penalties for many offenses, and more swift 
and certain assessment of them. 


But these are not punishments in the sense of long-continued torture — pain 
inflicted over years for the sake of inflicting pain. If I drive through a red light, 
I will be and should be penalized. 


+ & © 


If we disregard traffic signals we are penalized, not punished. If our offense 
was a calculated “necessity” in an emergency, then the fine is the “price” of the 
exception. 


*~ * * 


All legal sanctions involve penalties for infraction. But the element of punish- 
ment is an adventitious and indefensible additional penalty; it corrupts the 
legal principle of quid pro quo with a “moral” surcharge. Punishment is in part 
an attitude, a philosophy. It is the deliberate infliction of pain in addition to or 
in lieu of penalty. It is the prolonged and excessive infliction of penalty, or 
penalty out of all proportion to the offense. 
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Persons with a will to believe in the efficacy of an exclusively individualistic 
and positivistic correctional system often quote the words of Warden Kirch- 
wey. His patent oversimplifications of man’s behavioral motivations should be 
noted, for this sort of loose thinking and naive criminological idealism pervert 
the ends of correction. 


oa *# 


It is true, certainly, that the Classical doctrine of deterrence appears crudely 
oversimple in the light of modern conceptions of human behavior. In terms of 
reasonable goals for today it proposed to accomplish both too much and too 
little. This doctrine of deterrence was substantially more sound, however, than 
the position taken by those who deny any preventive effect to criminal sanc- 
tions. It is maintained here that the penal law and its application do in fact 
deter; indeed, with the declining efficacy of other forms of social convrol, it 
must be relied upon increasingly to maintain standards of behavior that are 
essential to the survival and security of the community. A complete failure of 
legal prevention cannot be inferred from the serious crimes committed by a 
small per cent of the population any more than can its success by the law obe- 
dience of the great preponderance of men. The matter is not so simple. ”' 


* * * [as to studies] indicating that the death penalty is ineffective as a 
deterrent to murder, their very broad interpretation has rendered a disservice 
to the more general issue of punishment as a deterrent to all kinds of criminal 
behavior. Such an expansive conclusion is obviously not justified since murder 
is, in many ways, a unique kind of offense often involving very strong 
emotions. ” 


It is naive to suppose that punishment exists in a vacuum and is unrelated to 
the specific kinds of acts and the meaning which the punishment has for the 
actor. *° 


That sanctions do, in fact, serve as a deterrent to “white-collar” viola- 
tors is evidenced by a number of studies. 


As Sutherland’s analysis of white-collar crime has shown, violators of the 
Sherman Antitrust law are relatively free from criminal prosecution, though 
the imposition of punishment would be maximally effective with this type of of- 
fense. *4 


o @& 6 


An intensive study of parking violators indicates that an increase in 
the severity and certainty of punishment does act as a deterrent to further vio- 


"1 Tappan, Crime, Justice and Correction (1960), pp. 245, 246. 


22 Chambliss, “The Deterrent Influence of Punishment,” 12 Crime & Delinquency (1966), 
70; 71. 


28 Id. at 75. 


** Chambliss, “Types of Deviance and the Effectiveness of Legal Sanctions,” 1967 
Wisconsin Law Review 703, 716 (emphasis supplied) 
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lation. These findings suggest the necessity for a reappraisal of current think- 
ing. Studies demonstrating the ineffectuality of punishment as a deterrent to 
certain types of offenses should not be interpreted to mean that punishment is 
ineffective in deterring all types of offenses. *° 


Since one of the main purposes of a criminal law sentence is to deter 
other potential violators from committing similar violations, it follows, 
a fortiori, that one of the main purposes of an administrative law sanc- 
tion is to deter other potential violators. In criminal law, “[rJetribution 
or social retaliation, though persistently criticized by modern advocates 
of a progressive penology, continues to be a major ingredient of our 
penal law and of our correctional system.” * “The principle of retribu- 
tion was formulated in the /ex talionis, the Mosaic doctrine expressed in 
Deuteronomy, 19:21: ‘Thine eye shall not pity, but life shall go for life, 
eye for eye, tooth for tooth, hand for hand, foot for foot.’ ” 7” But retribu- 
tion or social retaliation is not one of the objectives of administrative 
sanctions — they are to “assure a proper adherence to the provisions of 
the Act” (Nichols & Co. v. Secretary of Agriculture, supra). Hence deter- 
rence — both as to the individual violator, and as to other potential viola- 
tors — is the primary, if not the only, objective of an administrative 
sanction. 


To serve as an effective deterrent to potential violators of a regulatory 
statute, I believe that administrative sanctions should be severe; sanc- 
tions which are too lenient, rather than being a deterrent, will serve as a 
catalyst for violations by others. Not all criminologists, sociologists, or 
jurists share this view; but many noted authorities do. 


Since the power of a legal threat to function as a simple deterrent comes from 
the unpleasantness of the consequences threatened, one natural strategy for in- 
creasing the deterrent efficacy of threats is to increase the severity of threat- 
ened consequences. The theory of increased penalties as a marginal deterrent is 
simple and straightforward: all other things being equal, an increase in the se- 
verity of consequences threatened should reduce the number of people willing 
to run the risk of committing a particular criminal act* * * * 


*° Chambliss, “The Deterrent Influence of Punishment,” 12 Crime & Delinquency (1966), 
70. 


*® Tappan, Crime, Justice and Correction (1960), p. 241. See, also, Berns, “Justified Anger: 
Just Retribution,” Imprimis (Vol. 3, No. 6, June 1974); Encyclopaedia Brittannica, The 
Great Ideas: A Syntopicon of Great Books of the Western World (Vol. II, 1952), pp. 
488-492. 


27 Tappan, Crime, Justice and Correction (1960), p. 241, fn. 3. 
*® Zimring, Perspectives on Deterrence, Crime and Delinquency Issues, A Monograph 


Series, National Institute of Mental Health — Center for Studies of Crime and Delinquency 
(1971), 83-84. 
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* 


*when penalties for criminal activity that many people find attractive 
are quite low, thereby making crime a reasonable alternative to legitimate 
means of obtaining gratification for many persons, even a high probability of 
apprehension may leave a high rate of the threatened behavior, and increases in 
the severity of threatened consequences can be expected to have a more sub- 
stantial marginal deterrent effect than if the level of consequences threatened 
is already quite high in relation to the benefits obtainable through criminal 


20 


means. 


ne 


“if potential offenders believe that their chances of apprehension cannot 
be dismissed, the risk of a high penalty provides more incentive to avoid crime 
than the risk of a low penalty. *° 


* * 


“it is likely that increases in the severity of threatened consequences are 
more or less significant, depending on the relationship between size of penalty 
increase and size of base penalty. *' 

If we are hopeful of the curative effects of a threat, we have to make the 
threat unpleasant, which is another way of saying that we have to be severe. *” 


Dr. Zimring, a noted authority, capsulizes this concept in answering 
the question, “how can the legal system make the best use of variations 


in severity [of sanctions] to achieve social defense?” by stating: ** 


One answer is that, since the goal of all legal threats is to keep the population 
law abiding, the potential effectiveness of variations in severity of threatening 
consequences should be used to create the widest possible distinction between 
criminal and non-criminal behavior by threatening all types of serious crime 
with penalties which are as severe as possible. The aim of this strategy is to cre- 
ate a walled fortress around criminal activity by using the full power of threat- 
ened consequences to keep potential criminals from becoming actual criminals. 

Another possible strategy would be to threaten all serious crimes with major 
penalties, but to save a considerable amount of variation in threatened pen- 
alties to underscore distinctions between types of crime, as well as between se- 
rious crime and law-abiding behavior. 


2° Td. at 84. 
9 Td. at 85. 
Id. at 89. 


Puttkammer, Administration of Criminal Law (1953), 16-17. 


* Zimring, Perspectives on Deterrence, Crime and Delinquency Issues, a Monograph 
Series, National Institute of Mental Health — Center for Studies of Crime and Delinquency 


(1971), 90. 
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Johannes Andenaes, of the University of Oslo, regarded by many as 
one of the most distinguished of the modern scholars writing about 
deterrence, states that the “simplest way to make people more law- 
abiding, therefore, is to increase the punishment.” * Mr. Andenaes 
believes that Feuerbach’s formula of psychological coercion: “the risk for 
the lawbreaker must be made so great, the punishment so severe, that he 
knows he has more to lose than he has to gain from his crime” has a “cer- 
tain validity” as to violators of “economic regulations.” * “(E)conomic 
crimes,” to utilize his epithet, are clearly within the purview of the fore- 
going severity doctrine, such crimes being violations of “governmental 
regulation of the economy: price violations, rationing violations, unlaw- 
ful foreign exchange transactions, offenses against workers protection, 
disregard of quality standards, and so on.” * 


The applicability of severe sanctions to deter violations of “regulations 
governing commerce” and other “economic” regulations is succintly 
treated by Andenaes: 


I shall begin with a group of crimes which play a modest role in the literature 
but which have a good deal of practical importance and are good for illustra- 
tion, all these police regulations which are such commonplaces in modern times: 
traffic ordinances, building codes, laws governing the sale of alcoholic bev- 
erages, regulations governing commerce, etc. Here there is no doubt that 
punishment for infraction has primarily a general-preventive function. Here 
nearly all of us are potential criminals. A public-spirited citizen has, of course, 
certain inhibitions against breaking laws and regulations. But experience 
shows that moral and social inhibitions against breaking the law are not enough 
in themselves to insure obedience, where there is conflict with one’s private in- 
terests. Thus the extent to which there can be effective enforcement by means 
of punishment determines to what extent the rules are actually going to be 
observed. * 


A large number of the people who are affected by economic regulations * 
feel no strong moral inhibition against infraction. They often find excuses for 
their behavior in political theorizing: they oppose the current government’s 
regulative policies; * * *. Yet the matter of obedience or disobedience can 
often have important economic consequences. * * 
Feuerbach’s law of general prevention has a certain validity: it is necessary that 


* In this area, at any rate, 


% Andenaes, “General Prevention — Illusion or Reality?,” 43 The Journal of Criminal 
Law, Criminology and Police Science (1952), 176, 191. 


35 Andenaes, “General Prevention — Illusion or Reality?,” 43 The Journal of Criminal 
Law, Criminology and Police Science (1952), 176, 178-179, 185. 


% Td. at 184. 


37 Andenaes, “General Prevention — Illusion or Reality?,” 43 The Journal of Criminal 
Law, Criminology and Police Science (1952), 176, 182. 
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consideration as to the risk involved in breaking the law should outweigh con- 
sideration of the advantages to breaking the law. ** 


Andenaes is careful to note that severity of punishment has a more 
salient effect on crimes, like economic violations, “committed after care- 
ful consideration * * * than for crimes which grow out of emotions or 
drives which overpower the individual (e.g. the so-called crimes of pas- 
sion.” *° 


Isaac Ehrlich, in one of the most sophisticated analyses of criminal 
activity ever made, using a simultaneous equation model for a regression 
analysis involving fourteen variables, found that the “rate of specific 
crime categories, with virtually no exception, varies inversely with esti- 
mates of the probability of apprehension and punishment by imprison- 
ment * * * and with the average length of time served in state prisons 


St * 9 40 


Similarly, Professor Gordon Tullock states that “multiple regression 
studies show that increasing the frequency or severity of the punish- 
ment does reduce the likelihood that a given crime will be committed” 
(emphasis supplied). *“ Professor Tullock concludes: “We have an un- 
pleasant method — deterrence — that works, and a pleasant method — 
rehabilitation — that (at least so far) never has worked.” so 


My views with respect to the necessity for severe sanctions for serious 
violations, in order to achieve the Congressional purpose of the Depart- 
ment’s regulatory programs, were set forth in Jn re Sy B. Gaiber & Co., 
in a Ruling on Petition for Reconsideration, as follows (31 Agriculture 
Decisions 843, 850-851 (1972) ): 


Congress enacted the remedial regulatory programs administered by the 
Department because of a need for economic law and order in the marketplace. 
The administrative sanctions imposed against violators of such regulatory pro- 
grams should tend to achieve that purpose. 


Persons who engage in a regulated business have been granted a privilege. 
Suspension or revocation of the privilege for failure to comply with the statu- 


88 Td. at 185. 
8° Td. at 192. 


*° Ehrlich, “Participation in Illegitimate Activities: A Theoretical and Empirical Investiga- 
tion,” Journal of Political Economy, Vol. 81 (May-June, 1973), p. 545. 


‘® Tullock, “Does Punishment Deter Crime?” The Public Interest (No. 36, Summer 1974), 
103, 109. j 


«> Td. at 110. 
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tory standards is a necessary power granted to the Secretary to assure a proper 
adherence to the regulatory program (see the cases cited in the Decision and 
Order herein, p. 47). Just as a lawyer may lose his privilege to practice law if he 
embezzles a client’s funds or engages in other serious violations, a futures com- 
mission merchant, broker, or trader who manipulates a futures market or en- 
gages in other serious violations may lose his privilege to engage in futures 
trading. 


It is the general administrative practice under the Department’s regu- 
latory programs to institute formal actions only as to violations regard- 
ed as serious or repeated. Many minor violations are disposed of with a 
warning letter or an informal stipulation. Hence it is to be expected that 
the relatively few formal cases which are instituted will generally war- 
rant relatively severe sanctions. 


To summarize, a strong argument can be made in support of any philo- 
sophy or punishment or sanctions, ranging from extremely light to very 
severe. There are many excellent judges, criminologists, and sociologists 
at either end of the poles of this issue; many others take a position be- 
tween the poles. For the reasons set forth above, where the violation is 
serious or repeated, I believe in severe sanctions to deter future viola- 
tions by the respondent and others. 


Another principle in determining the sanction to be imposed in a par- 
ticular case is that, in general, there should be a reasonable relationship 
between the sanction and the unlawful practices found to exist. *’ In 
other words, the more serious the violation, the more severe should be 
the sanction. Even though punishment for the sake of punishment is not 
a relevant consideration in the field of administrative law, the principle 
of having a reasonable relationship between the violation and the sanc- 
tion still has validity in a case of this nature. This is because in order to 
achieve the major Congressional purposes of the regulatory program, it 
is more important to deter serious violations than minor violations. 
Hence a severe sanction for a serious violation will have a greater deter- 
rent effect than a milder sanction for a lesser violation, and thus will 
tend to effectuate the major objectives of the regulatory program. 


In addition, in determining sanctions to be imposed under the Act, 


"' Kent v. Hardin, 425 F.2d 1346, 1349-1350 (C.A. 5); G. H. Miller & Company v. United 
States, 260 F.2d 286, 195-297 (C.A. 7, en banc), certiorari denied, 359 U.S. 907; Daniels v. 
United States, 242 F.2d 39, 42 (C.A. 7), certiorari denied, 354 U.S. 939; Irving Weis & Co. 
v. Brannan, 171 F.2d 232, 235 (C.A. 2); In re American Fruit Purveyors, Inc., 30 Agricul- 
ture Decisions 1542, 1596 (1971); In re Louis Romoff, 31 Agriculture Decisions 158, 177 
(1972). See, also American Power Co. v. S. E. C., 329 U.S. 90, 112-118; Phelps Dodge 
Corp. v. Labor Board, 313 U.S. 177, 194; Great Western Food Distributors v. Brannan, 
201 F.2d 476, 484 (C.A. 7), certiorari denied, 345 U.S. 997; In re Electric Power & Light 
Corporation, 176 F.2d 687, 692 (C.A. 2); Wright v. Securities and Exchange Commission, 
112 F.2d 89, 95 (C.A. 2). 
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great weight should be given to the recommendation of the officials 
charged with the responsibility for administering the regulatory pro- 
gram. See In re Sy B. Gaiber & Co., Ruling on Reconsideration, 31 Agri- 
culture Decisions 843, 845-846 (1972). Such administrative officials, 
during the day-to-day administration of a regulatory program, develop a 
“feel” for the severity of sanctions needed to serve as a deterrent to viola- 
tions that cannot be developed by the Administrative Law Judges or the 
Judicial Officer, who come in contact with only a small part of the regu- 
latory program. 


The recommendation of the administrative officials as to the sanction 
is not, of course, controlling. For example, if some of the allegations are 
not proven or if there are mitigating circumstances not taken into con- 
sideration by the administrative officials, the sanction may be consider- 
ably less than that recommended. See, e.g., In re American Fruit Purvey- 
ors, Inc., 30 Agriculture Decisions 1542 (1971). But if the alleged viola- 
tions are proven, and it appears that the administrative officials have 
fully considered the respondent’s contentions, the recommendations of 
the administrative officials as to the sanction needed to serve as an 
effective deterrent to the respondent and to other potential violators 
should be given great weight. Recognizing the greater opportunity for 
such administrative officials to develop expertise in this area, it will be 
the policy of the Judicial Officer never to increase the sanction recom- 
mended by the administrative officials. 


Insofar as practicable, the sanctions imposed under a regulatory Act 
against comparable violators for comparable violations should be reason- 
ably uniform. *? From the beginning, the Judicial Officer has recognized 
that “[djisciplinary action take under * * * [a regulatory] act should fol- 


* * * 


low some general pattern, so that one order will not be entirely 
out of line with another involving similar violations.” In re Watkins 
Commission Company, Inc., 4 Agriculture Decisions 395, 400 (1945). 
See, also, In re Arnold Fairbank, 27 Agriculture Decisions 1371, 1384 
(1968); In re Nolan E. Poovey, Jr., 27 Agriculture Decisions 1512, 
1520-1522 (1968); In re Boone Livestock Company, Inc., 27 Agriculture 
Decisions 475, 503 (1968); In re Milton Silver, d/b/a Chambersburg Live- 
stock Sales, 21 Agriculture Decisions 1438, 1452 (1962); In re American 


** Inequality in judicial sentencing occurs “every day, often in different courtrooms in the 
same courthouse. Two boys fail to report for military induction—one is sentenced to five 
years in prison, the other gets probation and never enters a prison. One judge sentences a 
robber convicted for the third time to one year in prison, while another judge on the same 
bench gives a first offender ten years. One man far more capable of serious crime than 
another and convicted of the same offense may get a fine, while the less fortunate and less 
dangerous person is sentenced to five yers in the state penitentiary.” Clark, Crime in Amer- 
ica (1970), p. 224. There is no excuse for such erratic sanctions in administrative discipli- 
nary proceedings before a single agency. 
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Fruit Purveyors, Inc., 30 Agriculture Decisions 1542, 1595-1596 (1971); 
In re Louis Romoff, 31 Agriculture Decisions 158, 177 (1972). ** 


In determining whether one case is comparable to another, all of the 
relevant facts and circumstances must be considered, such as the nature 
of the violations, the nature of the respondents’ businesses, the respond- 
ents’ prior record as to violations, the deliberateness of the violations, 
prior warnings given to the respondents, etc. 


Also, the goal of uniform sanctions for comparable violations neces- 
sarily applies only to contested cases. Consent orders issued without a 
hearing should be given no weight whatsoever in determining the sanc- 
tion to be imposed in a litigated case. In a case where a consent order is 
agreed to by the parties, there is no record or argument to establish the 
basis for the sanction. It may seem less than appears warranted because 
of problems of proving the allegations of the complaint or because of 
mitigating circumstances not revealed to the Administrative Law Judge 
or the Judicial Officer. Other circumstances, such as personnel and bud- 
get considerations and the delay inherent in litigation, may also cause a 
consent order to seem less severe than appropriate. Conversely, a con- 
sent order may seem more severe than appears warranted because of ag- 
gravated circumstances not revealed by the complaint. 


In some cases, following the “deterrent policy” set forth above may 
lead to the imposition of a sanction more severe than the sanctions pre- 
viously imposed under the Act for similar violations. If so, uniformity 
must yield to effectiveness. An effective sanction will be issued in such 
cases even if it is more severe than sanctions previously imposed for 
similar violations. In such circumstances, uniformity will be achieved 
only as to cases subsequent thereto. 


In other words, uniformity is a desirable goal; but it is not an absolute 
requirement. A respondent has no inherent right to a sanction no more 
severe than that applied to others. See Hiller v. Securities and Exchange 
Commission, 429 F.2d 856, 858-859 (C.A. 2); G.H. Miller & Company v. 
United States, 260 F.2d 286, 296 (C.A. 7), certiorari denied, 359 U.S. 
907. As the Court held in Butz v. Glover Livestock Commn Co., 411 
U.S. 182, 186: “We read the Court of Appeals’ opinion to suggest that 
the sanction was ‘unwarranted in law’ because ‘uniformity of sanctions 
for similar violations’ is somehow mandated by the Act. We search in 
vain for that requirement in the statute.” 


An agency is free to reconsider sanctions previously imposed without 
prior notice. Communications Comm'n v. WOKO, 329 U.S. 223, 228; 


* Accordingly, counsel should, in all cases, in their briefs and arguments, refer to relevant 
prior cases under the Act which should be considered in determining the appropriate sanc- 
tion to be imposed in the particular case, in the event a violation is found to have occurred. 
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Continental Broadcasting v. Federal Comm. Comm n., 439 F.2d 580, 
582-584 (C.A. D.C.); N.L.R.B. v. Majestic Weaving Co., 355 F.2d 854, 
860 (C.A. 2); quoted with approval in Davis, Administrative Law Trea- 
tise (1970 Supp.), § 17.08, p. 604. 


In Communications Comm’ v. WOKO, 329 U.S. 223, 228, the Court 
held: “Much is made in argument of the fact that deceptions of this 
character have not been uncommon and it is claimed that they have not 
been dealt with so severely as in this case. * * * The mild measures to 
others and the apparently unannounced change of policy are considera- 
tions appropriate for the Commission in determining whether its action 
in this case is too drastic, but we cannot say that the Commission is 
bound by anything that appears before us to deal with all cases at all 
times as it has dealt with some that seem comparable.” 


Similarly, in Butz v. Glover Livestock Comm n Co., 411 U.S. 182, 187, 
the Court held that the “employment of a sanction within the authority 
of an administrative agency is thus not rendered invalid in a particular 
case because it is more severe than sanctions imposed in other cases.” 


As I stated in In re Sy B. Gaiber & Co., Ruling on Reconsideration, 31 
Agriculture Decisions 843, 850 (1972): 


In any case in which the Judicial Officer determines that the sanctions pre- 
viously imposed for similar violations are not adequate under present circum- 
stances to efectuate the purposes of the regulatory program, a more severe 
sanction will be imposed in that case, rather than merely announcing that in fu- 
ture cases the sanction will be increased. An administrative agency is free to re- 
consider sanctions previously imposed without prior notice (see In re Louis 
Romoff, 31 Agriculture Decisions 158, 186, and cases cited therein), and such 
practice will be routinely followed. Persons who intentionally violate a regula- 


tory program are not playing a game under which they are entitled to consider 
the sanctions previously imposed for similar violations and determine whether 
they want to run the risk of detection and the imposition of such a sanction. 
They run the distinct risk that a more severe sanction will be imposed against 
them. 


To conclude this extended discussion as to the Department’s sanction 
policy, Congress has determined that there is a need for Federal regula- 
tion of the agricultural marketing system. To achieve the Congressional 
purposes with respect to the various remedial statutes administered by 
the Department, severe sanctions must be imposed for serious viola- 
tions. We have no reasonable alternative. “For whatever our opinion 
may be on the question of free versus controlled economy, there is no 
denying that ineffective regulation is the worst arrangement of them 
all.” * [This ends the quotation from the Worsley decision as to the De- 


“* Andenaes, “General Prevention — Illusion or Reality?,” 43 The Journal of Criminal 
Law, Criminology and Police Science (1952), 176, 184. 
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partment’s sanction policy.] 


Respondents’ False Weighing of Livestock was a Serious Violation of 
the Act Requiring a Lengthy Suspension Order 


The Chief Administrative Law Judge explained in his Initial Decision 
that false weighing of livestock is a serious violation of the Act. This is 
set forth at greater length in the recent case of In re Braxton M. Wor- 
sley, 33 Agriculture Decisions 1547, 1573-1582 (1974). The following 
material (to page [42a], fn. 53) is taken verbatim from the Worsley deci- 
sion (ibid.), except for obvious interpolations. ** 


Excerpts from Worsley Decision 


In the most recent Congressional appropriation action for the Depart- 
ment of Agriculture, the President’s Budget requested an increase of 
$103,000 in program funds for the Packers and Stockyards Administra- 
tion, to be used in its weighing program and for supervision of custom 
feeding by meat packers. ** Congress appropriated a greater increase 
than had been requested ($160,350), all to be used to increase the num- 
ber of persons involved in the agency’s weighing work. *’ The Agricul- 
ture Appropriations Bill was vetoed by the President, and a new bill has 
not yet been enacted. Irrespective of the final outcome as to this matter, 
the Congressional action reveals Congress’ concern as to the critical false 
weighing problem in the livestock industry. [Subsequently, the addition- 
al $160,350 for the agency’s weighing program was again appropriated 
by Congress and the Bill was approved by the President. See Pub. Law 
93-563, 93rd Cong., p. 7 (88 Stat. 1828); Sen. Rep. No. 93-1296, 93rd 
Cong., 2d Sess., p. 25.] 


In the budget hearings preceding the foregoing Congressional appro- 
priation action, Marvin L. McLain, Administrator of the Packers and 
Stockyards Administration, emphasized the seriousness of the false 
weighing problem in the livestock industry, and he explained the 
agency’s checkweighing activities and direct sales activities used to de- 


“© The Worsley decision included as Appendix A thereto a list of the Orders issued under 
the Packers and Stockyards Act against registrants for falsely weighing livestock or caus- 
ing someone to falsely weigh livestock from 1950 through January 1974. The identical 
appendix is included as Appendix A to this decision. 


“6 Agriculture-Environmental and Consumer Protection Appropriations for 1975, Hear- 
ings before a Subcommittee of the Committee on Appropriations, House of Representa- 
tives, 93rd Cong., 2d Sess., Part 3, Agricultural Programs, p. 298. 


“ H. Rep. No. 93-1120, 93rd Cong., 2d Sess., p. 34; Sen. Rep. No. 93-1014, 93rd Cong., 
2d Sess., p. 23. 
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tect false weighing. ** He testified: *° 


Mr. Scherle. Mr. Chairman, most of the questions that I have been interest- 
ed in have already been discussed, and I have but one question; that is, Mr. 
McLain, if you were to categorize the most prominent irregularities in your 
agency, as far as these people are concerned,, would weight tend to be the most 
prominent as your No. 1 problem.? 


Mr. McLain. It would be pretty close to the top. 
Mr. Scherle. Has that been of growing tendency? 


Mr. McLain. No; it has been with us, but as values become higher, it be- 
comes greater. You see, one of the things, Mr. Scherle, in this area, when values 
get higher, one way to pay a better price for cattle or hogs is to pay for a little 
less weight. It is that simple. 


Mr. Scherle. I agree. 


The seriousness of the false weighing problem in the livestock indus- 
try and the need to impose severe sanctions to deter false weighing was 
set forth several months ago in In re Trenton Livestock, Inc., 33 Agricul- 
ture Decisions 499, 523-528 (1974, appeal pending [affirmed, 510 F.2d 
966 (C.A. 4) ], quoting from In re J. A. Speight, 33 Agriculture Decisions 
280, 314-319 (1974), as follows: 


False weighing of livestock is a very serious problem. On March 18, 1969, the 
Administrator of the Packers and Stockyards Administration, in testimony be- 
fore the House Appropriations Subcommittee, explained the need for additional 
funds because of the seriousness of the false weighing problem. He explained 
that “False weighing is the source of losses in revenue to livestock producers of 
about $15 million annually.” '* He testified: ‘ 


False weighing was found at 19.4 percent of the markets and buying sta- 
tions checked last year [i.e., fiscal year 1968]. More significantly, false 
weighing was found last year at 14.4 percent of the 201 markets and 
buying stations which were checked on a routine, spot check basis with- 
out any reason to suspect false weighing. 


The Administrator explained that with the agency’s present appropriations, 
it was able to “carry out about 250 checkweighing investigations each year,” 
and that at that rate. “we can checkweigh livestock at each market or buying 


** Agriculture-Environmental and Consumer Protection Appropriations for 1975, Hear- 
ings before a Subcommittee of the Committee on Appropriations, House of Representa- 
tives, 93rd Cong., 2d Sess., Part 3, Agricultural Programs, pp. 298-332. 


“° Td. at 331. 


‘8 Department of Agriculture Appropriations for 1970, Hearings Before a Sub- 
committee of the Committee on Appropriations, House of Representatives, 
91st Cong., 1st Sess., Part 3, p. 19. 


“ Ibid. 
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station on an average of once every 20 to 25 years.” '® He requested an increase 
in funds which “would permit about 350 checkweighing investigations, or an 
average of once every sixteen years.” *® 


The following month, on April 22, 1969, the Administrator returned to the 
same Congressional Subcommittee to request a greater increase for check- 
weighing investigations. He explained why this is a “critical area.” '’ He re- 
quested additional funds to provide for a total of 400 checkweighing investiga- 
tions each year, “or an average of once every 13'% years.” '* He stated that 
“While the increment of increase may not appear numerically significant, every 
little bit helps in this critical program” '* 


The Congress increased the agency’s funds for fiscal year 1970 from $2.81 
million to $3.35 million *° based, inter alia, on the Administrator’s request for 
additional funds to combat the “critical” problem of false weighing. 


False weighing remains a critical problem in the livestock industry. False 
weighing was found at the following number of markets and buying stations in- 
vestigated by the Packers and Stockyards Administration on a routine, spot 
check basis, without any reason to suspect false weighing: ”' 


No. Indications of False 
Fiscal Markets Weighing 
Year Investigated No. Markets Percent 


1969 197 21 10.6 
1970 277 32 11.6 
1971 265 38 14.3 
1972 258 50 19.4 
1973 223 30 13.4 


In Butz v. Glover Livestock Comm’ Co., 411 U.S. 182, 186, fn. 4 (1973), the 
Court quoted from the Judicial Officer’s decision in Jn re Silver, 21 Agriculture 
Decisions 1438 (1962), that “[flalse and incorrect weighing of livestock by regis- 
trants under the act is a flagrant and serious violation thereof * * *.” 


‘8 Department of Agriculture Appropriations for 1970, Hearings Before a Sub- 
committee of the Committee on Appropriations, House of Representatives, 
91st Cong., 1st Sess., Part 3, p. 19. 


‘6 Ibid. 


‘7 Department of Agriculture Appropriations for 1970, Hearings Before a Sub- 
committee of the Committee on Appropriations, House of Representatives, 
91st Cong., 1st Sess., Part 5, p. 303. 


‘8 Ibid. 


’® Department of Agriculture Appropriations for 1970, Hearings Before a Sub- 
committee of the Committee on Appropriations, House of Representatives, 
91st Cong., 1st Sess., Part 5, p. 303. 


20H. Rep. No. 91-265, 91st Cong., Ist Sess., p 52; Sen. Rep. No. 91-277, 91st 
Cong., 1st Sess., pp. 31-32; H. Conf. Rep. No. 91-657, 91st Cong., 1st Sess., p. 
9. 


"1 Official notice is taken of these statistics filed by the Administrator of the 
Packers and Stockyards Administration at the request of the Judicial Officer. 
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In Cella v. United States, 208 F.2d 783, 788 (C.A. 7), certiorari denied, 347 
U.S. 1016, the Court affirmed the six-month suspension order issued against a 
livestock dealer for causing weighmasters at a public stockyard to falsely weigh 
livestock in his favor. In Mitchell v. Freeman, 308 F.2d 855 (C.A. 7), certiorari 
denied, 372 U.S. 935, the Court affirmed the 90-day suspension order issued 
against a stockyard owner and dealer for falsely weighing 20 head of cattle on 
October 12, 1960, and 20 head of cattle on October 13, 1960. 


Since the Packers and Stockyards Administration has funds to investigate 
weighing only once every 10 or 20 years at each market or buying station, there 
is all the more need to impose a severe sanction when false weighing is found. 
To serve as an effective deterrent, the sanction must be sufficiently severe to 
make it unprofitable to falsely weigh livestock, notwithstanding the small num- 
ber of weighing investigations conducted each year. 


During the last 25 years, there have been 162 cases under the Packers and 
Stockyards Act in which registrants have been found in a formal proceeding to 
have falsely weighed livestock or caused someone to falsely weigh livestock. 
Suspension orders were issued in 160 of the 162 cases. The * * * average sus- 
pension imposed in these cases was 245 days. The median suspension imposed 
in these cases was 90 days. In 42 of the 162 cases, the suspension was for one or 
more years. However, in recent years, the suspensions imposed for false weigh- 
ing have been substantially shorter than in the earlier years. The 162 cases are 
set forth in Appendix A to this decision. [The appendix referred to is also set 
forth as Appendix A to the present decision.] The following table summarizes 
the orders issued in the 162 false weighing cases decided during the last 25 
years: 7 
Summary of Orders Issued under Packers and Stockyards Act Against Regis- 
trants for Falsely Weighing Livestock or Causing Someone to Falsely Weigh 
Livestock, 1950-January, 1974. 





Length No. Length 
of of of 


Suspension Cases Suspension 


5 years 4 months 

4 years 3 months 

3 years 90 days 
30 months 60 days 


*2 Many of the cases involved consent orders, which are not relevant in deter- 
mining the sanction to be imposed in a litigated case. “It is to be expected that 
the sanction imposed after a full hearing will be more severe than one offered 
on a consent basis prior to the hearing. A consent settlement is influenced by 
such circumstances as personnel and budgetary considerations, problems of 
proof, and the delay inherent in litigation.” In re James J. Miller, 33 Agricul- 
ture Decisions ___, P&S Docket No. 4700, decided January 14, 1974, appeal 
pending. However, the consent orders are included so as to present the total pic- 
ture of the sanctions imposed for false weighing. Any error or bias resulting 
from their inclusion would tend to make the total sanction figures less severe 
than would be expected if each case had been litigated. But even if only the 60 
litigated cases are considered, the * * * average suspension imposed in such 
litigated cases was 252 days. The median suspension imposed the 60 litigated 
cases was 60 days. 
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Considering the serious nature of false weighing in the livestock industry, the 
opportunity to falsely weigh livestock for many years before detection, the fail- 
ure of the previous sanctior. policy to reduce false weighing in the industry, and 
the nature of the respondents’ violations and business, the 30-day suspension 
order and cease and desist order recommended by the complainant are appro- 
priate to serve as an effective deterrent to future violations by respondents and 
others. The 30-day suspension is identical to the suspension recommended by 
the Administrative Law Judge. ** 


The 30-day suspension imposed in this [Speight] case is substantially more 
severe than the suspensions imposed recently for comparable violations. The 
violations in this case were small compared to many other cases. The respond- 
ents were shortweighing hogs just a fraction over one percent. ** The violations 
occurred only at their buying station, but the suspension affects their business 


3 In any case, the weight that I will give to the Administrative Law Judge’s 
determination as to the sanction will depend upon the extent to which it ap- 
pears, either from the record or from his prior experience, that he was fully in- 
formed as to all of the “legislative,” background facts relevant to the particular 
type of violation involved in the case. 


** However, even slight false weighing is a serious violation of the Act. The 
cumulative effect of 10 to 20 percent of the livestock in the country being short- 
weighed even by a small amount is an unwarranted burden to the livestock in- 
dustry which should be significantly reduced. False weighing, at times, is used 
as an unfair competitive practice, rather than (or in addition to) being a means 
of underpaying the seller. As stated in In re Kenneth W. Miller, 33 Agriculture 
Decisions [88], P & S Docket No. 4721, decided December 7, 1973: 


Mr. Matteson, Area Supervisor for the Arlington Area Office, which 
encompasses the State of North Carolina, testified that short-weighing 
is a problem in the livestock industry. It is one of the most deceptive 
practices under the Packers and Stockyards Act. The producer or farmer 
who sells livestock looks to the price he will receive. He assumes the 
scales are tested and accurate and that his livestock will be weighed cor- 
rectly. He will therefore sell his hogs to the buyer who will pey him the 
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away from their buying station. About 93% of the respondents’ business is con- 
ducted away from their buying station. ** Hence the suspension in this case af- 
fects their entire livestock activities for about 26 business days. 


The severe sanction imposed in this case is consistent with the policy set forth 
recently in Jn re James J. Miller, 33 Agriculture Decisions ___, P & S Docket 
No. 4700, decided January 14, 1974, appeal pending. [The James J. Miller case 
was affirmed by the Court of Appeals for the Fifth Circuit on August 8, 
wa 


In a recent false weighing case decided by Administrative Law Judge Weber 
in In re Kenneth W. Miller, 33 Agriculture Decisions [88], P & S Docket No. 
4721, decided December 7, 1973, which became final because it, was not ap- 
pealed, it was stated that “escalation [of sanctions] should be measured in steps 
not too swift or steep, so as not to overshoot the need or goal.” That view does 
not reflect the full extent of the change in sanction policy set forth in the James 
J. Miller case, supra. The Kenneth W. Miller case is hereby overruled in that re- 
spect. 


In a case involving a deliberate and serious violation of the Act, if it appears 
that sanctions previously imposed for similar violations have not been adequate 
to serve as an effective deterrent to similar violations by the respondents or 
others, escalation of sanctions should be measured in steps swift and steep, so 
as not to undershoot the need or goal. 


What is involved here is the delicate balancing of the public interest and the 
violators’ interest. On the one hand, we have farmers and others who are at- 
tempting to make an honest living in the livestock industry. On the other hand, 
we have violators who are deliberately and intentionally falsely weighing live- 
stock when it is offered for sale. Any doubt as to the exact sanction needed to 


highest price. A buyer who short-weighs livestock is able to offer a few 
cents more per pound since he is paying it on a weight that is less than 
the actual weight of the livestock. The buyer who short-weighs the live- 
stock therefore has an unfair means of perpetuating himself in business 
at the expense of his competitors who weigh livestock accurately. 


The evidence shows that in several instances Mr. Miller sold the hogs 
to H. P. Beale and Sons at the same weight he had purchased them from 
Mr. Stephens. At first blush this may indicate that respondents did not 
benefit when they short-weighed the livestock, but this is far from true. 
It is acommon practice in the industry for a buying station and packer to 
have an agreement as to shrink. It is common that the packer will allow a 
2 or 2' percent shrink or weight loss during shipment from the buying 
station. If the shrink exceeds this amount the packer will bill the buying 
station back for the excess loss. If the shrink is consistently over the al- 
lowed percentage, a packer would probably look for another buying sta- 
tion from which to buy his hogs. A dealer who short-weighs hogs when 
he buys them and then sells them on his purchase weight is eliminating 
his shrink to the packer. The packer gets a high yield hog on slaughter 
and the buying station gets a satisfield customer and sure market for his 
hogs. 


** Official Notice is taken of the respondents’ annual reports filed with the 
Packers and Stockyards Administration. 





JAKE MUEHLENTHALER 
Cite as 37 A.D. 313 


deter such unfair conduct should be resolved in favor of the public interest. 


This case should serve as notice to the livestock industry that the current 
sanction policy for false weighing and other serious violations of the Act is sig- 
nificantly more severe than the policy previously followed. If the violations in 
this case had been more flagrant, or if the respondents were not engaged in a 
daily business, with most of their business not involved in the violations, the 
suspension period would have been substantially greater. 


Considering the serious nature of false weighing in the livestock indus- 
try, the opportunity to falsely weigh livestock for many years before de- 
tection, and the failure of the previous sanction policy to reduce false 
weighing in the industry, © the 60-day suspension order and cease and 
desist order recommended by the complainant are appropriate to serve 
as an effective deterrent to future violations by respondent [Worsley] 
and others. 


The Chief Administrative Law Judge [Harry S. McAlpin] imposed a 
30-day suspension order in his Initial Decision [i.e., in the Worsley case], 


relying on In re Trenton Livestock, Inc., supra, 33 Agriculture Decisions 
499 (1974). He stated (Initial Decision, pp. 12-13): 


As to sanctions to be imposed, complainant recommends, in addition to a 
cease and desist order, a suspension of the registrant for 60 days. In a similar 
case, In re Trenton Livestock, Inc., P&S 4678, decided by the Judicial Officer 
on April 12, 1974, false weighing by that respondent was found to have oc- 
curred on or about the same dates in May 1972, in the same state and area as 
the present case, by the same investigators for the complainant, and to about 
the same extent as in the present case. In that case the Judicial Officer of the 
Department decided that a 30-day suspension was very severe and in ac- 
cordance with the severe sanction policy set forth by him in other recent deci- 
sions. The policy as to severity of sanction is considered presently controlling 
although the Judicial Officer as the result of the respondent’s contention to ap- 
peal his decision to the United States Court of Appeals, has stayed the sus- 
pension order. 


* * & 


In addition, the Judicial Officer has indicated in the Trenton Livestock deci- 
sion that it is part of his sanction policy, and hence that of the Secretary of 
Agriculture, that “insofar as practicable, the sanctions imposed under a regula- 
tory Act against comparable violators for comparable violations should be rea- 


5° Respondent cannot complain about the absence from the present record of some of the 
industry statistics and “background” facts quoted above from other cases, inter alia, be- 
cause the complainant was willing to set forth on the record the relevant “legislative” facts, 
but the material was not included in the record because of the respondent’s objections, 
which were erroneously sustained by the Chief Administrative Law Judge (Tr. 210-212). 
See In re Trenton Livestock, Inc., 33 Agriculture Decisions 499, 519-522 (1974), appeal 
pending; In re J. A. Speight, 33 Agriculture Decisions 280, 310-313 (1974). In any event, it 
is settled that in devising a remedy, an agency “is not confined to the record of a particular 
proceeding.” Labor Board v. Seven-Up Co., 344 U.S. 344, 348-349. 
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sonably uniform.” Consequently, in compliance with the Department’s severe 
but uniform sanction policy as it affects the imposition of sanctions, we con- 
clude that a suspension of 30 days rather than 60 days should be imposed in 
this case. 


However, there are significant differences between the Trenton Live- 
stock case and the present [Worsley] case. The extent of the false weigh- 
ing in this case was substantially greater than in Trenton. Moreover, 
Trenton’s gross livestock profit is about 32 times greater than the re- 
spondent’s gross livestock profit. °' Hence assuming that a 30-day sus- 
pension order would reduce Trenton’s gross profit by 4, and that a 60- 
day suspension order would reduce the respondent’s gross profit by %, 
Trenton’s 30-day suspension order would reduce its gross profit by an 
amount 16 times greater than a 60-day suspension order would reduce 
the respondent’s [i.e., Worsley’s] gross profit. 


Although there are distinct differences between the imposition of a 
fine and the suspension of a respondent’s registration, nonetheless, in 
determining the appropriate suspension period, it is relevant to consider 
the monetary effect of a particular suspension order on the respondent. 
As stated in In re American Fruit Purveyors, Inc., 30 Agriculture Deci- 
sions 1542, 1596, fn. 39 (1971): 


It would be helpful in determining the sanction in a case if the record con- 
tained testimony as to how serious or detrimental the particular violation in- 
volved in the case is to the regulated industry. In addition, testimony as to the 
nature of the respondent’s business would also be helpful so that the Judicial 
Officer would have some idea as to how “costly” a particular suspension would 
be to the respondent. For example, in the absence of any evidence as to the na- 
ture of the respondent’s business, the Judicial Officer might not know whether 
a particular suspension order would “cost” the respondent $100 or $10,000. *? 


This does not, of course, mean that the monetary “costs” of suspension 
orders should be made uniform. If that were the standard, the suspen- 


5! Official notice is taken of the latest annual reports filed with the Packers & Stockyards 
Administration by the respondent and by Trenton Livestock, Inc. (see the Judicial Officer’s 
Orders of August 23 and 30, 1974). General information as to the size of Trenton Live- 
stock’s business is also contained in the record of that case, but it is not necessary to take 
official notice of that record. * * * [Official notice is also taken of the latest annual report 
filed by respondent Overland Stockyards, Inc. (see the Judicial Officer’s Order of Novem- 
ber 10, 1975).] 


82 In In re James J. Miller, 33 Agriculture Decisions 53, 76 (1974), affirmed, No. 74-1234 
(C. A. 5), decided August 8, 1974, it was stated that “[iInsofar as practicable, the sanctions 
imposed under a regulatory Act against comparable violators for comparable violations 
should be reasonably uniform.” However, it was explained that “[clomparability depends 
upon many circumstances, such as the nature of the violation, the nature of the respond- 
ent’s business, the respondent’s prior record as to violations, prior warnings given to the re- 
spondent, the deliberateness of the violation, etc.” (emphasis supplied; id. at 76, fn. 42). 
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sion order in this [Worsley] case would have to be for 960 days (16 times 
60 days) to be comparable to the suspension order in the Trenton Live- 
stock case. Nonetheless, the effect of a suspension order on a particular 
respondent, in view of the size and nature of the respondent’s business, 
is a circumstance to be considered in determining what sanction will 
serve as an effective deterrent to future violations by the respondent 
and by other potential violators. 


In In re J. A. Speight, 33 Agriculture Decisions 280 (1974), a 30-day 
suspension order was imposed against the respondents for false weigh- 
ing livestock. In that case it was stated (33 Agriculture Decisions at 
317-319): 


The 30-day suspension imposed in this case is substantially more severe than 
the suspensions imposed recently for comparable violations. The violations in 
this case were small compared to many other cases. The respondents were 
shortweighing hogs just a fraction over one percent. The violations occurred 
only at their buying station, but the suspension affects their business away 
from their buying station. About 93% of the respondents’ business is conducted 
away from their buying station. Hence the suspension in this case affects their 
entire livestock activities for about 26 business days. 


x * * 


* * * Tf the violations in this case had been more flagrant, or if the respond- 
ents were not engaged in a daily business, with most of their business not in- 
volved in the violations, the suspension period would have been substantially 
greater. 


Considering the severe effects of the 30-day suspension orders in the 
Trenton and Speight cases, and the more serious shortweighing involved 
in the present [Worsley] case, a question could be raised as to whether 
the 60-day suspension order recommended by the complainant in this 
case is too lenient. But in view of the established policy of the Judicial 
Officer never to increase the sanction recommended by the administra- 
tive officials who administer the Department’s regulatory programs (see, 
e.g., In re James J. Miller, supra, 33 Agriculture Decisions 53, 76 
(1974) ), no consideration will be given to whether the 60-day suspension 
order imposed in this [ Worsley] case is too lenient. °° 


APPENDIX B 


This Appendix is from Jn re Braxton M. Worsley, 33 Agriculture Deci- 
sions 1547, 1584-1593 (1974). 


Orders Issued under Packers and Stockyards Act Against Registrants 


‘8 This ends the quotation from the Worsley decision as to the necessity for a severe sanc- 
tion in false weighing cases. 
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for Falsely Weighing Livestock or Causing Someone to Falsely Weigh 
Livestock, 1950-January, 1974. 


Suspension Type of 
Name of Case Period Case 


In re Charles K. Peters 6 months Consent 
9 Agr. Dec. 304 (1950) 

In re Ed. W. Gorman 10 months Consent 
9 Agr. Dec. 306 (1950) 

In re R. V. Hartman 10 months Consent 
9 Agr. Dec. 308 (1950) 

In re G. E. Hibler 10 months Consent 
9 Agr. Dec. 310 (1950) 

In re Albert Holtz 10 months Consent 
9 Agr. Dec. 311 (1950) 

In re B. R. Phillips 10 months Consent 
9 Agr. Dec. 313 (1950) 

In re Roland E. Roney 10 months Consent 
9 Agr. Dec. 315 (1950) 

In re Albert M. Ross 10 months Consent 
9 Agr. Dec. 317 (1950) 

In re Charles J. Sailler 10 months Consent 
9 Agr. Dec. 319 (1950) 

In re Lester Wolff, Jr. 10 months Consent 
9 Agr. Dec. 321 (1950) 

In re Roscoe L. Woods 10 months Consent 
9 Agr. Dec. 322 (1950) 

In re James P. Flynn 1 year Consent 
9 Agr. Dec. 324 (1950) 

In re I. A. Hahn 1 year Consent 
9 Agr. Dec. 327 (1950) 

In re Lawrence Sanders 1 year Consent 
9 Agr. Dec. 329 (1950) 

In re John C. Smith 1 year Consent 
9 Agr. Dec. 332 (1950) 

In re Mike Smith 1 year Consent 
9 Agr. Dec. 334 (1950) 

In re L. F. Tucker 1 year Consent 
9 Agr. Dec. 336 (1950) 

In re Woods & Heins 1 year Consent 
9 Agr. Dec. 339 (1950) 

In re Frank Standish Company 10 months Consent 
9 Agr. Dec. 709 (1950) 

In re Charles M. Swiney 18 months Consent 
10 Agr. Dec. 1027 (1951) 

In re Charles E. Thompson 3 months Consent 
10 Agr. Dec. 1175 (1951) 

In re A. C. Feil 2 years Consent 
10 Agr. Dec. 1179 (1951) 

In re Edward J. Griffin 2 years Consent 
10 Agr. Dec. 1186 (1951) 
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Name of Case 


In re Joseph C. Hanley 

10 Agr. Dec. 1190 (1951) 
In re John B. Murphy 

10 Agr. Dec. 1193 (1951) 
In re Gerald V. O'Flynn 

10 Agr. Dec. 1196 (1951) 
In re Edward J. Purcell 

10 Agr. Dec. 1199 (1951) 
In re John J. Russell 

10 Agr. Dec. 1202 (1951) 
In re Frank Speck 

10 Agr. Dec. 1205 (1951) 
In re A. H. Herbold 

10 Agr. Dec. 1208 (1951) 
In re Arthur Sheridan 

10 Agr. Dec. 1211 (1951) 
In re Thomas F. Stapleton 

10 Agr. Dec. 1215 (1951) 
In re David Wolfe 

10 Agr. Dec. 1218 (1951) 
In re W. C. Allen 

10 Agr. Dec. 1221 (1951) 
In re P. J. Kiron 

10 Agr. Dec. 1226 (1951) 
In re William J. Murphy 

10 Agr. Dec. 1229 (1951) 
In re Timothy Hunt 

10 Agr. Dec. 1320 (1951) 
In re Edward Joyce 

10 Agr. Dec. 1329 (1951) 
In re Dennis F. Cronin 

10 Agr. Dec. 1403 (1951) 
In re Joseph Grady 

10 Agr. Dec. 1407 (1951) 
In re Anthony J. Rogers 

10 Agr. Dec. 1415 (1951) 


In re John B. Snyder and Ralph M. Blakemore 


10 Agr. Dec. 1420 (1951) 
In re Ray McCummiskey 

11 Agr. Dec. 18 (1952) 
In re John C. DeWitt 

11 Agr. Dec. 22 (1952) 
In re James F. Dawson, Jr. 

11 Agr. Dec. 354 (1952) 
In re Joseph W. Puffke, Jr. 

11 Agr. Dec. 852 (1952) 
In re Burton W. Brodie 

11 Agr. Dec. 860 (1952) 
In re Anthony J. Cella 

11 Agr. Dec. 875 (1952) 


Suspension 
Period 


10 months 
20 months 
10 months 
10 months 
16 months 
10 months 
6 months 
6 months 
3 months 
10 months 
1 year 
60 days 
1 year 
15 months 
10 months 
10 months 
18 months 
6 months 
18 months 
1 year 
30 days 
15 months 
30 days 
6 months 


6 months 


363 
Type of 
Case 

Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Admission 
of Facts 
Consent 
Nolo 
Contendere 
Nolo 
Contendere 
Consent 
Consent 
Default 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 


Litigated 


Litigated 


Litigated 
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Suspension Type of 
Name of Case Period Case 


In re John H. Cella 10 months Litigated 
11 Agr. Dec. 893 (1952) 

In re J. L. Doyle 8 months Litigated 
11 Agr. Dec. 909 (1952) 

In re Frickman & Smith 9 months Litigated 
11 Agr. Dec. 920 (1952) 

In re Edwin T. Gearen 6 months Litigated 
11 Agr. Dec. 934 (1952) 

In re George E. Gibbons 7 months Litigated 
11 Agr. Dec. 944 (1952) 

In re Edward F. Kondelik 8 months Litigated 
11 Agr. Dec. 955 (1952) 

In re Frank W. O’Brien 6 months Litigated 
11 Agr. Dec. 967 (1952) 

In re James A. Waters 9 months Litigated 
11 Agr. Dec. 977 (1952) 

In re John Mathews 2 years Litigated 
12 Agr. Dec. 33 (1953) 

In re Farmers Stock Yards 1 week Consent 
12 Agr. Dec. 328 (1953) 

In re Alfred Cannon 2 years Litigated 
12 Agr. Dec. 341 (1953) 

In re Carlton W. Castner 30 months Litigated 
12 Agr. Dec. 354 (1953) 

In re Michael W. Joyce 18 months Litigated 
12 Agr. Dec. 367 (1953) 

In re H. J. O'Connor & Co. 18 months Litigated 
12 Agr. Dec. 397 (1953) 

In re Richard W. Arnold 3 years Litigated 
12 Agr. Dec. 489 (1953) 

In re David J. Gibbons 18 months Litigated 
12 Agr. Dec. 509 (1953) 

In re Joseph P. Kelly 3 years Litigated 
12 Agr. Dec. 528 (1953) 

In re Edward Kennedy 3 years Litigated 
12 Agr. Dec. 547 (1953) 

In re H. J. O'Connor, Jr. 1 year Litigated 
12 Agr. Dec. 564 (1953) 

In re James L. Walker 2 years Litigated 
12 Agr. Dec. 581 (1953) 

In re Harold W. Kilburg 8 months Litigated 
12 Agr. Dec. 599 (1953) 

In re Warren S. Maher 1 year Litigated 
12 Agr. Dec. 615 (1953) 

In re Morris J. Meyer 10 months Litigated 
12 Agr. Dec. 631 (1953) 

In re James C. Murray 16 months Litigated 
12 Agr. Dec. 645 (1953) 

In re George B. Owen 10 months Litigated 
12 Agr. Dec. 661 (1953) 
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- ; Suspension Type of 
Name of Case Period Case 


In re Iowa City Sales Co. 30 days Consent 
15 Agr. Dec. 626 (1956) 

In re L. H. McMurray 3 years Consent 
15 Agr. Dec. 1204 (1956) 

In re Miller & Johnston 3 years Consent 
15 Agr. Dec. 1207 (1956) 

In re W. J. Ward & Co. 1 year Consent 
15 Agr. Dec. 1210 (1956) 

In re Harrell Brothers 4 years Consent 
16 Agr. Dec. 5 (1957) 

In re Kennett, Murray & Co. 5 years Consent 
16 Agr. Dec. 8 (1957) 

In re Joseph Walters 4 months Consent 
17 Agr. Dec. 263 (1958) 

In re George Carpenter 2 years Consent 
18 Agr. Dec. 1130 (1959) 

In re M. B. Dunn & Co. 1 year Litigated 
18 Agr. Dec. 1367 (1959) 

In re Leo P. Sack & D. E. Horan 3 years Consent 
19 Agr. Dec 834 (1960) 

In re John Brombolich 60 days Litigated 
19 Agr. Dec. 1249 (1960) 

In re Paul Coyne 40 days Litigated 
19 Agr. Dec. 1261 (1960) 

In re Clyde W. Long 60 days Litigated 
19 Agr. Dec. 1273 (1960) 

In re George E. McBride 30 days Litigated 
19 Agr. Dec. 1286 (1960) 

In re Bernard J. Cristel 10 days Litigated 
19 Agr. Dec. 1349 (1960) 

In re Sharp & Glenville 20 days Litigated 
19 Agr. Dec. 1361 (1960) 

In re Sundheimer Roche & Co. 30 days Litigated 
19 Agr. Dec. 1387 (1960) 

In re Charles Furmanek 30 days Litigated 
19 Agr. Dec. 1401 (1960) 

In re John Grewe 15 days Litigated 
19 Agr. Dec. 1414 (1960) 

In re James W. Louvier 20 days Litigated 
19 Agr. Dec. 1427 (1960) 

In re John C. Sanford 20 days Litigated 
19 Agr. Dec. 1441 (1960) 

In re Rolla Silvey 10 days Litigated 
19 Agr. Dec. 1452 (1960) 

In re Washington County Marketing Assn. None Consent 
20 Agr. Dec. 587 (1961) 

In re Joseph L. Mitchell 90 days Litigated 
21 Agr. Dec. 124 (1962) 

In re M. D. Serrot & Elmer G. Gillen 30 days Consent 
21 Agr. Dec. 463 (1962) 
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Name of Case 


In re Brenham Livestock Auction, Inc. 
21 Agr. Dec. 556 (1962) 
In re Jaegers Livestock Auction Market 
21 Agr. Dec. 1431 (1962) 
In re Milton Silver 
21 Agr. Dec. 1438 (1962) 
In re Wayne County Livestock Exchange, Inc. 
23 Agr. Dec. 472 (1964) 
In re J. W. Edwards & Son 
23 Agr. Dec. 794 (1964) 
In re Fred C. Haggard 
23 Agr. Dec. 1125 (1964) 
In re Murray L. Edwards 
23 Agr. Dec. 1237 (1964) 
In re Lyon B. Hutcherson, Jr. 
23 Agr. Dec. 1349 (1964) 
In re Middle Georgia Livestock Sales Co. 
23 Agr. Dec. 1361 (1964) 
In re Lemuel J. Wilson and Robert Harvey, Jr. 
23 Agr. Dec. 1492 (1964) 
In re Barber and Reagan 
24 Agr. Dec. 283 (1965) 
In re Empire Livestock Marketing Coop., Inc. 
24 Agr. Dec. 594 (1965) 
In re Farmers Comm. Co., Inc. & Charles W. Burris, Jr. 
24 Agr. Dec. 1491 (1965) 
In re Jack D. & Betty T. Hunt 
24 Agr. Dec. 1590 (1965) 
In re Smith Waller 
25 Agr. Dec. 46 (1966) 
In re Ariton Livestock Auction 
25 Agr. Dec. 747 (1966) 
In re Edward Archie 
25 Agr. Dec. 1242 (1966) 
In re Clark Tilghman Livestock 
26 Agr. Dec. 62 (1967) 
In re Mid-South Packers, Inc., & Geo. L. Beam 
26 Agr. Dec. 238 (1967) 
In re Marathon Co-op Livestock Shipping Association 
26 Agr. Dec. 242 (1967) 
In re J. W. Moore 
26 Agr. Dec. 546 (1967) 
In re Valdosta Livestock Co., Inc. 
26 Agr. Dec. 630 (1967) 
In re Karl Shields, Herschel Briles, Darwin Clippinger 
26 Agr. Dec. 642 (1967) 
In re Tom Murray 
26 Agr. Dec. 726 (1967) 


Suspension 
Period 


None 
10 days 
30 days 
30 days 
30 days 
1 year 
4 years 
10 days 
10 days 
20 days 
30 days 
20 days 
30 days 
90 days 
10 days 
21 days 
21 days 
14 days 
30 days 
15 days 
14 days 
15 days 
30 days 


20 days 


Type of 
Case 


Consent 
Consent 
Litigated 
Litigated 
Consent 
Consent 
Litigated 
Consent 
Consent 
Consent 
Consent 
Litigated 
Litigated 
Consent 
Consent 
Consent 
Consent 
Consent 
Litigated 
Consent 
Litigated 
Consent 
Consent 


Consent 
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Suspension Type of 
Name of Case Period Case 


In re Allen G. Kuhlman 30 days Consent 
26 Agr. Dec. 981 (1967) 

In re Gerry Kaus 20 days Consent 
26 Agr. Dec. 1265 (1967) 

In re Roy C. Townsend 30 days Litigated 
27 Agr. Dec. 68 (1968) 

In re Williamstown Stockyards, Inc. 20 days Consent 
27 Agr. Dec. 252 (1968) 

in re George P. Kittrell 14 days Litigated 
27 Agr. Dec. 845 (1968) 

In re Farmers Cooperative Market, Inc. 20 days Litigated 
27 Agr. Dec. 1230 (1968) 

In re H. W. McCurdy 30 days Litigated 
28 Agr. Dec. 51 (1969) 

In re Powell Bros. 15 days Consent 
28 Agr. Dec. 345 (1969) 

In re Mayfield Livestock & Sales Co. 30 days Litigated 
28 Agr. Dec. 449 (1969) 

In re Gary Keen 20 days Consent 
28 Agr. Dec. 464 (1969) 

In re Petaluma Livestock Comm. Co. 20 days Consent 
28 Agr. Dec. 869 (1969) 

In re B. W. West 30 days Consent 
28 Agr. Dec. 1004 (1969) 

In re Carl Register 30 days Consent 
28 Agr. Dec. 1021 (1969) 

In re John A. Seymour 20 days Consent 
28 Agr. Dec. 1023 (1969) 

In re Delbert Anson 60 days Consent 
28 Agr. Dec. 1127 (1969) 

In re P. B. Stewart & Company 14 days Consent 
29 Agr. Dec. 571 (1970) 

In re R. D. Bryan 30 days Litigated 
29 Agr. Dec. 816 (1970) 

In re R. J. Trimble & Manuel C. Staton 20 days Consent 
29 Agr. Dec. 936 (1970) 

In re James Connely 20 days Consent 
29 Agr. Dec. 1138 (1970) 

In re Glover Livestock Comm. Co., Inc. 20 days Litigated 
30 Agr. Dec. 179 (1971) 

In re Johnnie Fisher 30 days Consent 
30 Agr. Dec. 186 (1971) 

In re O. A. Argoe 15 days Consent 
30 Agr. Dec. 765 (1971) 

In re Producers Livestock Marketing Association 20 days Consent 
30 Agr. Dec. 796 (1971) 

In re Clarkton Auction Company 20 days Consent 
30 Agr. Dec. 1314 (1971) 

In re George K. Reaves 14 days Litigated 
30 Agr. Dec. 1455 (1971) 
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Suspension Type of 
Name of Case Period Case 


In re Art Martella 15 days Consent 
30 Agr. Dec. 1479 (1971) 

In re Eldon Hog Market 15 days Consent 
31 Agr. Dec. 30 (1972) 

In re Columbus-Muscogee Livestock Auction, Inc. * 30 days Litigated 
31 Agr. Dec. 63 (1972) 

In re C. C. Parker & Sons 20 days Consent 
31 Agr. Dec. 788 (1972) 

In re Whiteville Livestock Auction, Inc. 20 days Litigated 
31 Agr. Dec. 857 (1972) 

In re Bill Bohne 20 days Consent 
31 Agr. Dec. 1043 (1972) 

In re Community Livestock Auction Co. 15 days Consent 
31 Agr. Dec. 1146 (1972) 

In re Lamesa Hog Co. 20 days Consent 
31 Agr. Dec. 1261 (1972) 

In re Dixie National Stockyards, Inc. 10 days Consent 
32 Agr. Dec. 172 (1973) 

In re George G. Owens 40 days Consent 
32 Agr. Dec. 633 (1973) 

In re Visalia Hog Market & N. A. Parsley 15 days Consent 
32 Agr. Dec. 841 (1973) 

In re D. E. Tunnell 90 days Consent 
32 Agr. Dec. 866 (1973) 

In re F. L. Gorman 20 days Consent 
32 Agr. Dec. 1121 (1973) 

In re Harry O. Ahrens 30 days Litigated 
32 Agr. Dec. 1437 (1973) 

In re Kenneth W. Miller & Walter L. Humphlett 36 days Litigated 
32 Agr. Dec. ___ (1973) 


Several cases against packers were omitted because packers are not 
registered under the Act and, therefore, cannot be suspended. The fol- 
lowing four cases in which cease and desist orders only were issued 
against registrants were omitted because they involve the lesser offense 
of using a scale not properly tested, or tested and found not to be within 
the prescribed tolerances: In re Clinton Cattle Comm. Co., 24 Agr. Dec. 
7 (1965); In re Bluegrass Market, Inc., 25 Agr. Dec. 826 (1966); In re 
Dale Oswald, 26 Agr. Dec. 1061 (1967); and In re Clarendon Auction 
Sales, Inc., 27 Agr. Dec. 222 (1968). Also omitted were a few cases in 
which livestock were correctly weighed, but when they were sold later 
on the basis of such original purchase weights, the records were falsified 
to pad the original purchase weights. See, e.g., In re John E. Ralston, 32 


** The administrative officials subsequently agreed to have this suspension order held in 
abeyance because a competing stockyard investigated at the same time was found not to 
have falsely weighed livestock (31 Agr. Dec. 232). 
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Agr. Dec. 1352 (1973; 2 years; consent); In re Boone Livestock Company, 
Inc., 27 Agr. Dec. 475 (1968; 6 months; litigated). 


APPENDIX C 
DISCUSSION OF RESPONDENTS’ CONTENTIONS 


I. Resopndents’ Point II (Appeal, pp. 4-7) — “Adjustment” of 57-lb. 
Difference Between P&S Huxley Weights and Respondents’ Weights on 
November 15, 1974. 


The total weight determined on the P&S scale near Huxley, Iowa, on 
November 15, 1974, of the eight hogs (weighed individually) was 2,137 
pounds (CX 10). The weight determined a few minutes later by respond- 
ents, weighing the hogs in three drafts, was 2,080 pounds, or 57 pounds 
less than the total P&S Huxley weight. Judge Weber “adjusted” the 57 
pounds to 55 pounds because (i) complainant’s total weight of the two 
sows was 736 pounds, and if they had been weighed as a draft on a 5- 
pound graduated scale they would have weighed 735 pounds; and (ii) 
complainant’s total weight of four butcher hogs was 881 pounds, and if 
they had been weighed as a draft on a 5-pound graduated scale they 
would have weighed 880 pounds. By this 2-pound “adjustment,” Judge 
Weber was reducing the difference between the P&S Huxley weights 
and respondents’ weights by the amount which necessarily was caused 
by the differences in scale graduations between the P&S scale and re- 
spondents’ scale (Initial Decision, p. 6). 


Respondents contend, however, that Judge Weber also should have re- 
duced that difference by the amount that theoretically could have result- 
ed from the differences in the scale graduations (Appeal, pp. 4-7). Specif- 
ically, respondents argue that since complainant’s scale weighed to the 
nearest pound and respondent’s scale weighed to the nearest 5 pounds, 
each of the eight hogs could have weighed 12 pound less than the P&S 
weight, making a possible difference of 4 pounds, and each of the three 
drafts weighed by respondents could have weighed 2'2 pounds more, 
making a possible additional difference of 7'/ pounds, or a total possible 
difference of 11% pounds. Subtracting 7’ pounds from the 57-pound 
difference would result in a difference of 45% pounds between the total 
P&S Huxley weight and respondents’ total weight. 


Resondents’ argument is theoretically correct. But it is so unlikely that 
the actual weight of the animals involved in 11 different weighings 
would all put respondents’ weighing in the worst posture that respond- 
ents’ argument is unworthy of serious consideration. But even if the 57- 
pound weight difference were “adjusted” to 45’ pounds, it would still 
reveal flagrant false weighing. 
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II. Respondents’ Points IVand V (Appeal, pp. 11-17) — The Two Key 
Weighings Were the P&S Weighings Near Huxley, Iowa, and Respond- 
ents’ Weighings. 


Respondents contend that Judge Weber erred in holding that the two 
key weighings involved in this case were the weighings on the P&S scale 
near Huxley, Iowa, a few miles from respondents’ buying station, and re- 
spondents’ weighings (Appeal, pp. 11-15). However, I agree fully with 
Judge Weber in this respect, and have based my findings and conclu- 
sions on the results of those two weighings. 


The evidence shows that the weights determined on November 15 and 
20, 1974, on the P&S scale near Huxley, Iowa, a few minutes before the 
sales to respondents, were highly accurate. The animals were “shrunk 
out” by the time they were weighed at Huxley so that further shrinkage 
between the Huxley weighings and respondents’ weighings was eliminat- 
ed, as a practical matter, from consideration. Accordingly, the P&S Hux- 
ley weights and respondents’ weights are the only weights necessary to 
determine the extent of respondents’ shortweighing. ** 


The weighings at the Webster City “C” scale are relevant to show the 
total picture, particularly with respect to the progressive shrinkage of 
the hogs and, therefore, I have carefully examined the evidence as to all 
of the weighings in this case. But the evidence as to the other weighings 
does not detract in any manner from the overriding significance of the 
two key weighings in this case, i.e., on the P&S scale near Huxley and on 
respondents’ scale. 


In considering the Webster City “C” scale weights, it is important to 
recognize that the P&S scale was much more accurate than the Webster 
City “C” scale. The P&S scale has a minimum graduation of 1 pound 
whereas the “C” scale has a minimum graduation of 5 pounds. Moreover, 
the scale error of the P&S scale was 4 ounces or less at the weights in- 
volved in this proceeding (CXs 3, 18), whereas the “C” scale had a 1- 
pound drag which would cause a 1-pound error either way (CX 11; Tr. 
75-77). 


Respondents rely on the fact that on November 15, 1974, according to 
the Webster City “C” scale weights and the P&S Huxley weights (CX 10), 
while the hogs were off of feed and water one hog gained 3 pounds (from 


** | have purposely avoided making a finding as to the exact amount of respondents’ short- 
weighing because of the differences in the minimum scale graduations. However, it is rea- 
sonable to infer that the total difference between the P&S Huxley weights and respond- 
ents’ weights caused by the differences in the minimum scale graduations is slight because, 
in the case of each weighing, the difference could just as easily make respondents’ weighing 
look better rather than worse. Under the principles of probability, the differences would 
largely offset each other. 
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215 pounds to 218 pounds), and three other hogs gained 1 pound each 
(from 220 pounds to 221 pounds) (Respondents’ Appeal, p. 11). But this 
apparent anomaly can be entirely explained by the differences in the 
minimum scale graduations and by the 1-pound drag in the “C” scale. 


For example, as to the three hogs weighing 221 pounds on the P&S 
scale and 220 pounds on the “C” scale, this does not indicate any weight 
gain since an animal weighing 221 pounds would necessarily be shown 
as weighing only 220 pounds on a 5-pound graduated (accurate) scale. 


As to the hog which weighed 218 pounds on the P&S scale and 215 
pounds on the “C” scale, this could have resulted in either of two ways. 
First, if the animal actually weighed 21712 pounds, it could have been 
weighed at 218 pounds on the P&S scale and 215 pounds on the “C” 
scale. Hence the difference in minimum scale graduations could entirely 
account for the apparent (but not actual) weight gain of this hog. Second, 
if the animal actually weighed 218 pounds, the 1-pound drag on the “C” 
scale could have caused it to weigh 217 pounds, which would have 
caused a 215-pound weight ticket to be printed on the “C” scale. Hence 
the apparent weight gain in the hogs while they were off feed and water 
does not indicate any error in complainant’s weighings. 


Respondents argue that complainant’s witness, Mr. Baird, confirmed 
the importance of the Webster City “C” scale weights by testifying that 


the investigators decided to continue their investigation of respondents 
because of the great difference in weights between the Webster City “C” 
scale weights and the P&S Huxley weights (Appeal, pp. 14, 16). Specifi- 
cally, respondents argue (Appeal, p. 16): 


Complainant’s witness, Mr. Baird, testified, (Tr 48), “that because of the 
great difference in weights that we had to continue our investigation,” and 
that, “Q. This would have been in reference to comparison of the weights on No- 
vember 15, taken on the Webster City scale to the weights of November 15, 
taken on the P &S truck scale? A. That is right, at Huxley.” (Tr 66). 


However, respondents have quoted the material at Tr. 66 out of con- 
text. The two quotations at Tr. 48 and Tr. 66 are totally unrelated. At 
Tr. 44-48, Mr. Baird testified that the investigators decided to continue 
their investigation of respondents because of the great difference be- 
tween the P&S Huxley weights and the respondents’ weights. Specifi- 
cally, Mr. Baird testified (Tr. 44-48): 


Q. Mr. Baird, I asked you in regard to a document which has been received 
as Complainant’s Exhibit 8 [consisting of respondents’ scale tickets and account 
of purchase on November 15, 1974]. Were these the documents— 


JUDGE WEBER (interrupting): Whoa. Where did they come from? 
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A. This is a copy of the documents that were handed to me. 
JUDGE WEBER: When? 
THE WITNESS: From Mr. Edwards immediately after he came back. 
JUDGE WEBER: Go ahead. 
BY MR. PAUL: 


Q. In regard to these documents, upon receipt of these from Mr. Edwards, 
what did you do with the information contained on these documents? 


A. First of all, I compared the weights that Edwards had been paid for these 
hogs to the weights that we had just weighed on the P&SA scales in Huxley and 
found that there was quite a big discrepancy in the two weights. 


Q. In regard to this comparison, was this comparison subsequently set down 
on any document prepared under your supervision? 


A. This was transferred to a document, Complainant’s Exhibit No. 10, 
showing the sales weight. 


Q. In what column? 
A. Column 6, designated “6” just above it, sales weight. 


oO © 


Q. In regard to the next column titled “Weight Difference,” how was that 
computed? 


A. This isa difference in the weight that we weighed the livestock at Huxley 
and the difference in the weight that Edwards was paid for. 


[The following question and answer is from Tr. 48, relied on by respondents.] 
Q. After comparing the weights, Mr. Baird, what did you decide to do next? 


A. I decided that because of the great difference in weights that we had to 
continue our investigation, I mean continue by selling this firm more livestock. 


Hence Mr. Baird testified categorically that the investigation was 
continued because of the great difference between the P&S Huxley 
weights and the respondents’ weights. 


Mr. Edwards testified to the same effect. Specifically, Mr. Edwards 
testified as to the meeting between complainant’s investigators after he 


returned from his sale to the respondents on November 15 as follows (Tr. 
293-294): 


Q. What was the time that these hogs were sold to the respondent? 


A. The times? I arrived at the station at 9:50 a.m. on that date, the first two 
sows were weighed at 9:54, the two butchers were weighed at 9:56, the four 
butchers at 9:58, and I departed from the station at 10:10. 
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And when did you arrive at Huxley, Iowa? 


Oh, I arrived at Huxley, I would say, 10:25, 10:20, 10:25. 


. I presented these documents that are in Exhibits 9 and 8, Pages 1 and 2, 
en Baird [i.e., respondents’ weights and purchase documents]. 


Q 
A 
Q. And upon your arrival, what did you do? 
A 
to B 


& @ ¢ 


Q. At that time, what did you observe? 
MR. GILCHRIST: If anything. 


A. I observed Don and Ben taking the information off of these items and 
comparing them to the weights that they had derived off of the scale when we 
weighed the hogs at Huxley at the transfer point for a comparison. 


BY MR. PAUL: 
Q. And what happened next? 


A. At this time, Ben or Don made the comment that there was some weight 
differences and looks like we would have to go back and sell some hogs again to 
the respondent. 


The testimony of Mr. Baird at Tr. 66, which respondents quote 
(Appeal, pp. 14, 16) as if it related to the prior testimony at Tr. 48 
(quoted above), has nothing whatever to do with why complainant’s 
investigators decided to continue their investigation of respondents. The 
testimony at Tr. 66 relates to why complainant’s investigators tested the 
Webster City “C” scale. (In short, the Webster City “C” scale was tested 
because, as explained above, on November 15, 1974, four hogs off of feed 
and water weighed more on the P&S scale at Huxley than on the “C” 
scale). Specifically, Mr. Baird’s testimony at Tr. 66, taken in context, is 
as follows (Tr. 63-66): 


MR. PAUL: I would ask that a document entitled Livestock Scale Test 
Report bearing the test date 11/19/74 and stating “Make of Scale: Howe, Scale 
No. C, Scale Owner: Central Iowa Stockyards, Scale location: Webster City, 
City, be marked for identification as Complainant’s Exhibit No. 11 and hand a 
copy to the witness. 

(Complainant’s Exhibit No. 11 
was marked for identification.) 


BY MR. PAUL: 
Q. Iask you, Mr. Baird, can you identify this document? 


A. Yes, sir, this is a livestock scale test report. The form itself is furnished 
by the Packers and Stockyards Administration, used for the testing of live- 
stock. It identifies the owner of the scale, scale location, the testing agency, the 
actual scale that was tested, the amount of weight that was applied, how it was 
applied, where it was applied and error found. 
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Q. Was this scale test performed under your supervision? 
A. Yes, sir. 


Q. Why did you perform a scale test on the morning of November 19, 1974, 
of the Scale C? 


A. Because it was apparent that there was some kind of drag in the scale 
and we wanted to determine how much it was. 


Q. Why was it apparent, what brought this condition to your initial atten- 


tion? 
A. Wehad weighed on this same scale on November 15. 


Q. What had you observed on November 15 which brought anything to your 
attention regarding drag? 


A. The results of our weighing on November 15 indicated that there was a 
drag in the scale because we had tested our other scale, and in comparing the 
weights, there was a one- to two-pound variation in some of these comparative 
weights. 

|The following question and answer is from Tr. 66, relied on by respondents.] 

Q. This would have been in reference to comparison of the weights of 
November 15 taken on the Webster City scale to the weights of November 15 
taken on the P &S truck scale? 


A. That is right, at Huxley. 
(). These are the weights you have previously testified in regard to? 
A Yes 


Q. What were your findings in this scale test performed on the morning of 
November 19? 


A. As indicated on the bottom of the form, we found that the Spinks indi- 
cator had a drag in it, as we had suspicioned, as noted in our Exhibit No. 11, 
“Spinks indicator will change one pound from up weight to down weight.” That 
means that it had a drag in it. 


(. What would be the effect of such condition on the weights recorded over 
Scale C? 


A. The weighings—it could be misweighed this amount. Animals weighed 
over this scale under these conditions could be misweighed. 


Hence respondents’ argument (Appeal, pp. 14-16) is based on a 
flagrant distortion of the record. ** 


* Although complainant's original Brief, p. 13, misread Mr. Baird’s testimony at Tr. 48, 
complainant at least did not tie Tr. 48 and Tr. 66 together. Specifically, complainant 
erroneously stated in its original Brief, p. 13: “Upon comparison of the weights printed on 
scale ‘C’, the P&S scale, and respondents’ scale on November 15, 1974, the investigators 
determined that the discrepancies were sufficient to warrant further investigation (Tr. 
18).” As shown above, Tr. 48 has nothing to do with scale “C” weights. 
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II]. Respondents’ Points III and VII (Appeal, pp. 8-10; 21-25) — 
Shrinkage and Back-balancing. 


Respondents’ appeal, pp. 8-10, attacks the following findings and con- 
clusions by Judge Weber (Initial Decision, pp. 15-16): 


These nine hogs were purchased on November 18 at a total weight of 2,550 
pounds. After having been deprived of feed and water from the afternoon of 
the 18th to 6:00 am on the morning of the 19th, these hogs weighed a total of 
2,525 pounds on the “C” scale with five pound graduations. Reweighing all of 
them in less than 36 minutes on the Complainant’s test scales with one pound 
graduation showed 2,515 pounds. After driving them 56 miles and reweighing 
them two and one-half hours later on the Complainant’s test scales, near 
Respondents’ buying station, the hogs weighed 2,486 pounds, showing an addi- 
tional 29 pound shrink from lack of food and water. 

All three weighings on November 19, 1974 were conducted on scales that 
were properly zero balanced and were within tolerance for weighing livestock. 

Thus, the Complainant’s calculated maximum shrinkage of 35 pounds be- 
tween Complainant’s November 14 purchase weights and Complainant’s test 
weighing on the morning of November 15 appear to be fair and consistent and 
worthy of some probative value as mentioned earlier. In fact they may be char- 
acterized as being generous to the Respondents’ benefit. There can be little 
reasonable question remaining about the fact that the hogs were thoroughly 
“shrunk out” at the time they were transported to Respondents’ buying station 
for sale on the morning of November 15th. Likewise, the hogs were thoroughly 
“shrunk out” on the morning of November 20 when they were sold to Respond- 
ents. 


Respondents argue (Appeal, p. 8) that Judge Weber “ignores the 
difference in weight of Exhibit 12 [i.e., the “C” scale weights on Novem- 
ber 19] and Exhibit 14 [i.e., the P&S Webster City scale weights on 
November 19] of 10 pounds, this making a total in shrinkage of 39 
pounds. (2,525 — 2,486 = 39).” But Judge Weber did not ignore those 
weights. He referred to the “total of 2,525 pounds on the ‘C’ scale” and 
the “2,515 pounds” on the P&S scale at Webster City in the first para- 
graph quoted above. In the same paragraph, Judge Weber specifically 
referred to the furthur shrinkage as an “additional 29 pound shrink.” 
Hence there is no basis for respondents’ argument that Judge Weber 
ignored the 10-pound shrink from 2,525 pounds to 2,515 pounds. 


With respect to Judge Weber’s findings and conclusions just quoted, 
complainant, in its reply to respondents’ appeal, p. 9 states: 


It should perhaps be noted that the Administrative Law Judge did err in two 
small matters as asserted by respondents [in their Appeal, p. 9]. The “C” scale 
weighings and P&S scale weighings set forth in the chart following page 12 of 
Complainant’s Proposed Findings were both taken on the morning of Novem- 
ber 15, 1974, and the time between these weighings was 3 hours plus not 21 
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hours. In addition, complainant’s purchase weights of November 14, 1974, 
were not shown (R.A., p. 9; D. & O. p. 15). However, these errors in no way alter 
the basic significance of the comparison. 


Complainant’s brief erroneously conceded that Judge Weber erred as 
to the time between the weighings. The “3 hours plus” referred to by 
complainant relates to the time between the Webster City “C” scale 
weighings and the P&S Huxley weighings on November 15. But Judge 
Weber’s “two and one-half hours,” quoted above (Initial Decision, p. 15), 
refers to the time on November 19 from the completion of the weighings 
on the P&S scale at Webster City to the beginning of the weighings on 
the P&S scale at Huxley. On November 19, the weighings on the P&S 
scale at Webster City ended at 6:50 a.m. and began at Huxley at 9:25 
a.m. (CX 23B), a difference of 2 hours and 35 minutes. This is the “two 
and one-half hours” referred to by Judge Weber. 


With respect to Judge Weber’s statement quoted above, i.e., “[alfter 
driving them 56 miles and reweighing them two and one-half hours 
later,” respondents ask, “What were the investigators doing for over 3 
hours—driving 56 miles—18.67 miles per hour?” (Respondent’s Appeal, 
p. 9). Respondents ignore the fact that under complainant’s investi- 
gatory technique, after complainant’s investigators completed the first 
weighings on the P&S scale at Webster City, they had to remove the 
jacks from the truck, store the weighbeam, drive to the new location, 
jack up the truck and test the scale before beginning the weighings at 
Huxley. In addition, although it really makes no difference what the in- 
vestigators were doing “for over 3 hours,” it is quite possible that they 
stopped to eat breakfast. (They had been weighing the nine hogs on two 
different scales from 6:14 a.m. to 6:50 a.m. that morning, so unless they 
had found a restaurant open at 5:00 a.m. or 5:30 a.m., when they fin- 
ished their weighings at Webster City, and 9:25 a.m., when they began 
their weighings at Huxley.) 


Complainant’s brief correctly conceded that Judge Weber erred in 
stating that “Complainant’s calculated maximum shrinkage of 35 
pounds” relates to complainant’s November 14 purchase weights. 
Complainant’s “calculated maximum shrinkage of 35 pounds” is the 
theoretical maximum shrinkage that could have occurred on November 
15, 1974, between the weighings of the hogs that morning on the Web- 
ster City “C” scale and the weighings “3 hours plus” later on the P&S 
scale at Huxley (see complainant’s original Brief, p. 12 and table follow- 
ing p. 12). However, correcting that error makes Judge Weber’s compari- 
son more accurate—rather than less accurate—as to the time periods 
being compared. That is, Judge Weber was comparing the 35-pound 
maximum possible shrink (which actually relates to the “three hours 
plus” period on the morning of November 15) with the actual shrink 
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which occurred during approximately the same time period on 
November 19. The comparison would have been less valid if the 35- 
pound maximum possible shrink related, as Judge Weber erroneously 
stated, to the entire period between complainant’s purchase weights on 
November 14 and complainant’s Huxley weights on November 15. 


Although the time periods involved in Judge Weber’s comparison are 
virtually identical, the real problem with the comparison is that it is 
comparing unlike matters. Judge Weber was comparing the actual 
shrink on November 19 with complainant’s 35-pound calculated, maxi- 
mum possible shrink on November 15. The 29-pound actual shrink on 
November 19 between the two weighings on the P&S scale was highly 
accurate since the weights at Webster City and Huxley were both deter- 
mined on the highly accurate P&S scale.*’ But the 35-pound maximum 
possible shrink is merely a calculated, theoretical possibility. It was cal- 
culated by subtracting the total weight of the eight hogs on the P&S 
scale at Huxley on November 15 (2,137 pounds) from their total weight 
determined “three hours plus” earlier on the Webster City “C” scale 
(2,140 pounds), or an apparent shrinkage of three pounds. This 3-pound 
shrinkage was then increased to 35 pounds by assuming that all of the 
24 possible variables—which could just as easily have affected the re- 
sults in either direction (i.e., the minimum scale graduations involved in 
the eight weighings at each location plus the 1-pound drag in the “C” 
scale)—all operated to affect the shrink in the same direction. 
Specifically, complainant’s discussion of its calculated 35-pound maxi- 
mum possible shrink is as follows (Complainant’s original Brief, p. 12): 


17. The eight hogs did not shrink 55 pounds over a period of approximately 
30 minutes [i.e., between the P&S Huxley weighings on November 15 and re- 
spondents’ weighings]. Livestock taken off feed and water and transported will 
shrink progressively less between successive weighings even when transported 
equal distances (Tr. 488). This livestock was transported 56 miles in a three 
hour plus time span before being reweighed by the complainant at the set up 
point near Huxley, Iowa, on November 15, 1974 (Tr. 279; CXs 5, 6). The precise 
shrink experienced by the livestock before being weighed near Huxley, Iowa, at 
9:30 a.m. (CX 6) cannot be reliably determined since the “C” scale at Webster 
City and the P&S single animal scale possess different weight graduations and 
the “C” scale, while in tolerance, was found to have a plus or minus one pound 
drag when tested on November 19, 1974 (Finding No. 19). However, a 
theoretical maximum possible shrink [of 35 pounds] can be calculated and this 
is done in the attached table. As a practical matter, this theoretical maximum is 
improbably high since it assumes that (1) the “C” scale in 8 instances, weighed a 
full 22 pounds minus, (2) that there was a minus one (— 1) pound drag in each 


*? The additional 10-pound shrink between the “C” scale and the P&S scale at Webster City 
is not highly accurate since the “C” scale had a 1-pound drag, and the P&S scale weighed to 
the nearest pound but the “C” scale weighed only to the nearest 5 pounds. 
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instance, and (3) that the P&S scale weighed a full '2 pound plus in each in- 


stance." 


It is evident that these hogs could not shrink nearly twice this theoretical 
maximum shrink in a successive movement [to respondent’s buying station] 
that was only 1/9th as long in distance and 1/6th as long in time as the move- 
ment from Webster City, lowa, to the set up point near Huxley, Iowa. 


Although complainant’s use of the maximum possible shrink was 
appropriate to make the point made in complainant’s brief, quoted 
above, Judge Weber’s comparison of the calculated 35-pound maximum 
possible shrink on November 15 with the actual shrink on November 19 
was not very meaningful. 


But since Judge Weber was making the comparison to corroborate the 
evidence that the hogs were thoroughly “shrunk out”—evidence which is 
so convincing as to need no corroboration—® the same conclusion is 
reached notwithstanding the fact that Judge Weber misused the 35- 


** Footnote by Judicial Officer. The statistical chance of these events all occurring is much 
less than 1 in 429,000,000. Considering the first assumption as to each hog, and consider- 
ing only 1-pound differences from the 2'’2 pound minus starting point, there is only one 
chance in six that the “C” scale weighed a “full 22 pounds minus,” i.e., it could just as eas- 
ily have weighed 1'2 pounds minus, '2 pound minus, 2 pound plus, 112 pounds plus, or 21/2 
pounds plus. The statistical chance of two consecutive hogs weighing 2'2 pounds minus is 1 
in 36 (1/6 x 1/6), and the statistical chance of eight consecutive hogs weighing 22 pounds 
minus is | in 1,679,616 (Le., 6 to the eighth power). Considering the third assumption as to 
each hog, and considering only 1-pound differences from the 2 pound plus starting point, 
there is one chance in two that the P&S scale weighed '2 pound plus i.e., it could just as eas- 
ily have weighed '2 pound minus. The statistical chance of eight consecutive hogs weighing 
'2 pound plus is 1 in 256 (/.e., 2 to the eighth power). The statistical chance of both assump- 
tions occurring together is 1 in 429,981,696 (1,679,616 x 256). See Huntsberger, Elements 
of Statistical Inference 2d ed. 1967), pp. 79-80. That chance would be greatly diminished if 
the second assumption were also included in the computation, but it would be difficult to 
compute because the 1-pound drag would have an effect on the first assumption, i.e., the 
first and second assumptions are not completely independent events. But considering only 
the first and third assumptions, there is only 1 chance in 429,981,696 that they occurred in 
this case. Hence it is obvious that the 35-pound maximum possible shrink overstates the 
actual shrink by a great deal. 


** The testimony by complainant's expert witnesses that the hogs were “shrunk out” on 
November 15 and 20 so that there would be virtually no further shrinkage between the 
P&S Huxley weights and the respondents’ weights is very persuasive (Tr. 118-119, 243, 
345, 352-353, 487-488). It is based not only on the personal experience of the witnesses in 
this case which, in the case of Mr. Baird, included 50 to 100 similar investigations, but also 
on the cumulative experience of the agency over many years. There is a wealth of data 
supporting the testimony in this case that hogs which are off feed and water for a consider- 
able period of time shrink progressively less with each additional movement and over each 
additional time period (Tr. 487-488, 492). Respondents rely (Appeal, p. 12) on the further 
11-pound shrinkage of the nine hogs during approximately a 24-hour period from about 
9:30 a.m. on November 19 to about 9:30 a.m. on November 20, but this comparison is 
meaningless in view of the great time period involved. 
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pound maximum possible shrink data. 


Respondents similarly use complainant’s 35-pound maximum possible 
shrink data in a totally inappropriate manner. They use it to determine 
the “correct” weight of the hogs on November 15 sold to respondents 
(Appeal, pp. 21-25 and table attached to Respondents’ Appeal). 
Specifically, respondents ignore the P&S Huxley weights determined 
about a half hour before the sale to respondents on November 15 and 
they “reconstruct” the “correct” weight of the hogs by beginning with 
the Webster City “C” scale weights that morning. They subtract 2' 
pounds from each “C” scale weight, or a total of 20 pounds, because of 
the theoretical possibility that in each case the hog could have weighed 
2'2 pounds less than the “C” scale weight.® Respondents subtract an 
additional 35 pounds because of complainant’s theoretical maximum 
possible shrink that could have occurred between the “C” scale weigh- 
ings and the P&S Huxley weighings.*' With 55 pounds subtracted from 
the “C” scale weights, the “correct” weight of the hogs just before their 
sale to respondents was 2,085 pounds, which compares quite favorably 
with respondents’ weight of 2,080 pounds. This, respondents argue, 
shows that they did not shortweigh on November 15 and did not back- 
balance the scale 16 pounds on November 15. 


There are several deficiencies and errors in respondents’ argument. 


First, respondents ignore the fact that the accurate weight of the hogs 
immediately prior to the sale to respondents on November 15 was deter- 
mined to be 2,137 pounds on the P&S scale at Huxley (CX 10)—not 2,085 
pounds as calculated by respondents, a difference of 52 pounds (2,137 — 
2,085). Second, under the principles of probability, the chance that the 
actual circumstances fit the respondents’ theoretical calculations is so re- 
mote as to be unworthy of serious consideration. 


Third, respondent’s argument is based on inconsistent assumptions. 
That is, respondents’ argument is based on the assumption that each hog 
actually weighed 21/2 pounds less than its “C” scale weight (see the table 
following respondent’s appeal). For example, respondents assume that 
the first hog weighing 365 pounds on the“C” scale actually weighed 
36242 pounds. However, complainant’s 35-pound maximum possible 
shrink, which respondents also utilize, is based on the opposite assump- 
tion, e.g., complainant assumes that the 365-pound hog actually weighed 
36812 pounds (2'2 pound difference from the scale graduation and 1 
pound from the scale drag) (see the table following p. 12 of complainant’s 


6° As shown in footnote 58, above, the statistical chance that that occurred is 1 in 


1,679,616. 


® As shown in footnote 58, above, the statistical chance that that occurred is much less 
than 1 in 429,000,000. 
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original Brief). It is possible to argue theoretically either way, i.e., that 
each hog was actually 3'2 pounds more or 2'2 pounds less than its “C” 
scale weight—but not both ways at the same time. By combining 
complainant’s 35-pound maximum possible shrink (based on the assump- 
tion that each hog actually weighed 3’ pounds more than its “C” scale 
weight) with respondents’ assumption that each hog actually weighed 
2’ pounds less than its “C” scale weight, respondents “mounted their 
horse and rode off in all directions.” Respondents’ argument is without 
any rational or factual basis. 


IV. Respondents’ Response to Complainants’ Appeal—P&S 
Checkweighing on November 20, 1974. 


Respondents argue that there is an inconsistency between the P&S 
weights at Huxley, Iowa, and complainant’s checkweight at respondents’ 
buying station for the three sows sold to respondents on November 20, 
1974 (Response to Complainant’s Appeal, p. 6). The alleged incon- 
sistency stems from the fact that on checkweighing the three sows at 
10:30 a.m. on November 20 at respondents’ buying station, they 
weighed 1,130 pounds, or 6 pounds more than the P&S Huxley weights 
(1,124 pounds) about an hour earlier. However, there is no inconsistency 
because, as respondents concede, the “undisputed evidence discloses that 
after Respondent weighed and purchased the nine hogs on November 20, 


1974, they were put in a pen and accumulated approximately 10 pounds 
of mud (TR 112)” (Response to Complainant’s Appeal, p. 5). I infer that 
the greater part of the mud would be reflected in the checkweight of the 
sows because “one particular sow was laying down in the mud” (Tr. 99). 


The total weight on the P&S scale at Huxley of the nine hogs involved 
in the November 20 sale was 2,475 pounds (1,124 + 804 + 547), and the 
total checkweight was 2,485 pounds (1,130 + 1,355), an increase of 10 
pounds (CX 234A). Since the undisputed evidence shows that the nine 
hogs picked up approximately 10 pounds of mud in respondents’ pen, 
there is no inconsistency between the total checkweight and the total 
P&S Huxley weight. 


Respondents also argue that the checkweight of 1,355 pounds for the 
six butchers “is a completely false and fraudulent figure as no combina- 
tion of figures on CX 23a will reach the figure 1355 pounds” (Response 
to Complainant’s Appeal, p. 6). Respondents set forth a table purporting 
to explain how complainant calculated the “false weight of 1355 pounds” 
(Response to Complainant’s Appeal, p. 8). This entire argument as to the 
1,355-pound checkweight for the six butchers is, in the words of Shakes- 
peare, “of the stuff that dreams are made of.” 


The undisputed evidence shows that the 1,355-pound weight is the 
weight printed by complainant’s employees on respondents’ scale at 
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10:32 a.m. on November 20, 1974, while the six butchers involved in the 
weighing investigation were on the scale (Tr. 104-117, 175-180, 222- 
223; CX 25). Specifically, Mr. Baird testified (Tr. 107-108): 


A. The butchers were all run on the scale at one time, which was six, and a 
weight was obtained for these six animals. Four of the lighter butchers were re- 
moved from the scale—wait a minute—before the four were removed, the 
weight obtained for all six was written down in case of the sale [to respondents]. 
In case of our check-weighing, we printed a ticket to this effect. Then these four 
hogs were removed. They left two on the scales, and these two were weighed. A 
ticket was printed for these two, and the difference was the four that had been 
removed. We were told that this is the way that the animals were weighed 
when purchased. 


The fact that “no combination of figures on CX 23a will reach the 
figure 1355 pounds” (Response to Complainant’s Appeal, p. 6) does not 
in any manner discredit complainant’s testimony. Complainant’s Exhibit 
23A shows only the figures obtained by the actual weighings of the hogs 
on November 20. During the checkweighing on November 20, 
complainant’s investigator weighed the hogs in the same drafts as 
Morris Muehlenthaler had weighed them. Specifically, the three sows 
were weighed together and a scale ticket showing their weight (1,130 
pounds) was printed for them. The six butchers were then weighed to- 
gether and a scale ticket showing their weight (1,355 pounds) was 
printed for them.” The four smaller butchers were then driven from the 
scale, and the two large butchers were weighed together, with a scale 
ticket showing their weight (545 pounds) printed for them (Tr. 104-117, 
175-180, 222-223; CX 25). Since (i) complainant’s investigators did not 
weigh the four lighter butchers, but merely calculated their weight, and 
(ii) the calculated weight of the four lighter butchers was not placed on 
Complainant’s Exhibit 23A, it is obvious that no combination of the 
actual weight figures on Complainant’s Exhibit 23A would add up to 
1,355 pounds, the actual checkweight of the six butchers. 


However, in their checkweighing report (CX 24, p. 1), complainant’s 
investigators calculated the weight of the four butchers by subtracting 
the weight of the two large butchers (545 pounds) from the weight of the 
six butchers (1,355 pounds), and entered the calculated weight of 810 
pounds for the weight of the four butchers. Respondents contend that 
this is “a completely false check-weight for the 4 butchers” and “is the 
false printing of a weight ticket without hogs being on the scales” (Re- 
sponse to Complainant’s Appeal, p. 7). However, since Morris Muehlen- 
thaler calculated the weight of the four butchers instead of weighing 
them, it was appropriate for complainant to do the same in preparing 


scale ticket for them. 
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Complainant’s Exhibit 24. Since complainant did not print a scale ticket 
showing the calculated weight for the four hogs, there is no basis for re- 
spondents’ argument that a false scale ticket was printed for them. 


Respondents argue that Complainant’s Ex. 25 includes “3 scale tickets 
purportedly weighing 11 hogs” (Response to Complainant’s Appeal, p. 
7). But, as shown above, the six butchers (including the two larger 
butchers) were weighed together, and then the two larger butchers were 
weighed alone. This accounts for the fact that the scale tickets show the 
weights for 11 hogs though only nine hogs were weighed. The two large 
butchers were weighed twice. 


Respondents argued below, but not on appeal, that complainant’s 
checkweights were inaccurate because complainant’s investigators 
balanced respondents’ scale without the restraining pole being in place 
on the scale (Respondent’s original Brief, p. 12). But there is specific 
evidence to the contrary (Tr. 109-110, 483-485). Moreover, since the pole 
weighed 12 to 14 pounds (Tr. 465), if complainant’s investigators had 
balanced the scale without putting the pole in place, the back-balance 
would have been greater than 8 pounds. As concluded by Judge Weber 
(Initial Decision, p. 31): 


It is clear that the restraining pole was not misused at any time during the 
zero balancing and checkweighing on November 20, 1974. 


Respondents also argued below (Respondents’ original Brief, pp. 14- 
15), but not on appeal, that about noon on November 20, 1974, Morris 
Muehlenthaler checkweighed the hogs involved in this case after 
complainant’s investigators had left, and they weighed 2,460 pounds. 
Respondents further contended that the same hogs were weighed by a 
scale mechanic later in the afternoon, and they also weighed 2,460 
pounds. As stated by Judge Weber (Initial Decision, p. 23): 


In view of the fact that the hogs had been given very limited feed and water 
for some 42 hours before the sale to Respondents, and then following sale to Re- 
spondents they were given feed and water throughout the balance of the day, 
makes the checkweighing weights of 2,460 pounds at noon and 5:30 pm 
suspect. 


APPENDIX D 


Excerpt from In re Henry S. Shatkin, 34 Agriculture Decisions 296, 
297-314 (1975): 


*§ Assuming that the checkweighing by the scale mechanic was at 4:00 p.m. (see Tr. 311, 
437), it would be just as “suspect.” Although there is no basis for doubting the scale 
mechanic’s veracity or weighing ability, he had no way of knowing whether the hogs he 
weighed were the hogs involved in the investigation. 
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Since the meaning of the term “wilfulness” is of importance under a 
number of the Department’s regulatory statutes, it is appropriate, once 
again, to set forth this Department’s position with respect to the mean- 
ing of the term. ” 


A violation is wilful, within the meaning of the term in a regulatory 
statute, if the violator “1) intentionally does an act which is prohibit- 
ed,—irrespective of evil motive or reliance on erroneous advice, or 2) acts 
with careless disregard of statutory requirements” (Goodman v. Benson, 
286 F.2d 896, 900 (C.A. 7). Accord: United States v. Illinois Central R. 
Co., 303 U.S. 239, 242-244; Gearhart & Otis, Inc. v. Securities & Exch. 
Com n., 348 F.2d 798, 802-803(C.A. D.C.); Riss & Company v. Gris, 247 
F.2d 860, 864 C.A. 2); Trenton Chemical Co. v. United States, 201 F.2d 
776, 777-780 (C.A. 6), certiorari denied, 345 U.S. 994; Dennis v. United 
States, 171 F.2d 986, 990-991 (C.A. D.C.), affirmed on other grounds, 
339 U.S. 162; American Surety Co. v. Sullivan, 7 F.2d 605, 606 (C.A. 2); 
Chicago, St. P., M. & O. Ry. Co. v. United States, 162 F. 835, 840-843 
(C.A. 8), certiorari denied, 212 U.S. 579; Schwebel v. Orrick, 153 F. 
Supp. 701, 705 (D.C. D.C.). 


“It is clear enough that under § 9 (b) [of the Administrative Procedure 
Act], doing an act which is prohibited and doing it intentionally ‘rre- 
spective of evil motive or reliance on erroneous advice’ or ‘acts with care- 
less disregard of statutory requirements’ are wilful.” George Steinberg 
and Son v. Butz, 491 F.2d 988, 994 (C.A. 2), certiorari denied, No. 
73-1681, 43 L.W. (Sup. Ct.) 3208. 


Wilfulness means “no more than that the person charged with the 
duty knows what he is doing,” and it “does [not] mean that, in addition, 
he must suppose that he is breaking the law.” Townsend v. United 
States, 95 F.2d 352, 358 (C.A. D.C.), certiorari denied, 303 U.S. 664; 
Fields v. United States, 164 F.2d 97, 100 (C.A. D.C.), certiorari denied, 
332 U.S. 851. It is only in statutes involving turpitude that “wilful” in- 
cludes evil purpose, criminal intent, or the like. Spies v. United States, 


2 The Department’s position as to the meaning of “wilfulness” under section 9 of the Ad- 
ministrative Procedure Act has been consistently followed in many cases, e.g., In re David 
G. Henner, 30 Agriculture Decisions 1151, 1260-1263 (1971); In re American Fruit Pur- 
veyor’s, Inc., 30 Agriculture Decisions 1542, 1587-1589 (1971); In re George Steinberg & 
Son, Inc., 32 Agriculture Decisions 236, 262-266 (1973), affirmed sub nom. George Stein- 
berg and Son v. Butz, 491 F.2d 988, 994 (C.A. 2), certiorari denied, No. 73-1681, 43 L.W. 
(Sup. Ct.) 3208; In re Arthur N. Economou, 32 Agriculture Decisions 14, 98-105 (1973), re- 
versed sub nom. Economou v. United States Department of Agriculture, 494 F.2d 519 
(C.A. 2); In re American Commodity Brokers, Inc., 32 Agriculture Decisions 1765, 1793- 
1796 (1973); In re James J. Miller, 33 Agriculture Decisions 83-87 (1974), affirmed (with- 
out any discussion of wilfulness) sub nom. Miller v. Butz, 498 F.2d 1088 (C.A. 5); In re 
J. A. Speight, 33 Agriculture Decisions 280, 302-303 (1974); In re Trenton Livestock, Inc., 
33 Agriculture Decisions 499, 517-518 (1974), affirmed sub nom. Trenton Livestock, Inc. 
v. Butz, No. 74-1644 (C.A. 4) decided January 30, 1975 [510 F.2d 966]. 
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317 U.S. 492, 497-499. 


In Trenton Chemical Co. v. United States, 201 F.2d 776, 777-780 
(C.A. 6), certiorari denied, 345 U.S. 994, the Court held that a company 
which exceeded its quota, under a regulatory order establishing quotas 
as to grain used by distillers, “willfully” violated the quota restriction, 
subjecting it to criminal prosecution. The defendant contended that it 
used grain products, not grain, and “that it had been advised by its attor- 
ney that it was not illegal to use grain products in its distilling opera- 
tions,” but the “District Judge declined to permit the * * * [Company] 
to show at the trial that it acted in good faith and on advice of counsel 
that its acts were not illegal, in using the materials in question” (201 
F.2d at 778, 779). In sustaining the judgment of the District Court, the 
Court of Appeals held that inasmuch as the regulatory statute did not 
proscibe acts “in themselves wrong,” evidence of “bad faith or evil pur- 
pose on the part of the defendant was not necessary to constitute a viola- 
tion of the act, but it was sufficient if the prohibited act was intentional 
or voluntary” (201 F.2d at 780). 


Similarly, in Chicago, St. P., M. & O. Ry. Co. v. United States, 162 F. 
835, 840-842 (C.A. 8), certiorari denied, 212 U.S. 579, the Court upheld 
the conviction of the defendants under the Elkins Act on the ground 
that they “willfully” granted rebates to a shipper, notwithstanding the 


reliance by the defendants on decisions by the Interstate Commerce 
Commission which, according to the Court, “might well have afforded 
ground for belief by defendants that their act * * * was justifiable and 
lawful” (162 F. at 840-841). The Court said that to “hold that the belief 
of an individual concerning the legality of his action should constitute a 
standard of innocence or guilt would establish an uncertain and danger- 
ous criterion. It would in many cases justify a violation of statutes ex- 
pressive of public policy concerning which there may obviously be and 
frequently are as many different opinions as there are different individ- 
uals affected by them” (id., at 842). See, also, Sinclair v. United States, 
279 U.S. 263, 299; Armour Packing Co. v. United States, 209 U.S. 56, 
70-71, 85-86; United States v. Union Pac. R. Co., 169 F. 65, 67 (C.A. 8). 


It was held in Dennis v. United States, 171 F.2d 986, 990-991 (C.A. 
D.C.), affirmed on other ground, 339 U.S. 162, that in order to prove a 
wilful failure to appear before a Congressional Committee Committee, it 
is not necessary to show that the act of refusal was done from a bad pur- 
pose or an evil motive. The Court held that the mere fact that the de- 
fendant claimed to have followed the advice of counsel “is no defense,” 
and that “[ijf it were, many corporations, organizations and even individ- 
uals would maintain counsel permanently for the purpose of advising 
them against doing anything that they do not wish to do” (171 F.2d at 
991). 
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In Capitol Packing Company v. United States, 350 F.2d 67, 78-79 
(C.A. 10), the Court interpreted wilfully more narrowly, requiring a 
showing of “an intentional misdeed or such gross neglect of a known 
duty as to be the equivalent thereof.” 


Referring to Goodman v. Benson, 286 F.2d 896, 900 (C.A. 7), quoted 
at the beginning of this discussion as to wilfulness, the Court in Capital 


Packing Company v. United States, 350 F.2d 67, 78 (C.A. 10) states: 


The Court in the cited case found however that the defendant’s violations con- 
stituted clear violations of the Act and that he was not acting in good faith. 


However, Goodman v. Benson (which is a case I briefed and argued in 
the Court of Appeals) should not be brushed aside so easily. The Good- 
man case involved (i) exceeding trading limits, and (ii) failing to file re- 
ports under the Commodity Exchange Act. The respondent in the Good- 
man case claimed that he exceeded the trading limits because he acted in 
good faith in relying on erroneous information given to him by his 
broker. As to this violation, the Court sustained the Department’s posi- 
tion that the respondent did not act in good faith. However, with respect 
to the failure to file reports, the respondent contended that he relied on 
his secretary and that he did not know that she was not filing the re- 
quired reports. As to this violation, the Court stated (286 F.2d at 900): 


The responsibility for making the reports was on the petitioner. Admittedly, 
he made no effort to determine whether the reports were being filed. It is imma- 
terial whether a mistake was made by the secretary. The fact is, the reports 
were not made, and it was the responsibility of the petitioner that the regula- 
tions be carried out. 


As to both violations, the Court held in Goodman v. Benson, 286 F.2d 
896, 900 (C.A. 7): 


We think it clear that if a person 1) intentionally does an act which is prohib- 
ited,—irrespective of evil motive or reliance on erroneous advice, or 2) acts with 
careless disregard of statutory requirements, the violation is wilful. 


The Court in the Capitol Packing Company case, in deciding that wil- 
fulness requires a showing of an intentional misdeed or such gross ne- 
glect of a known duty as to be the equivalent thereof, stated (350 F.2d at 
79): 


This interpretation receives support from the legislative history of the Admin- 
istrative Procedure Act. As stated in the House Report on the Act, in discussing 


§ 9(b): 


“The exceptions to the second sentence, regarding revocations, apply 
only when the demonstrable facts fully and fairly warrant their applica- 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 37 A.D. 313 


tion. Wilfulness must be manifest.” H.R. Rep. No. 1980, 79th Cong., 2d 
Sess. 41 (1946). 
See also, S. Rep. No. 752, 79th Cong., 1st Sess. 25 (1945), 92 Cong. Rec. 5654 
(remarks of Congressman Walter). 


I do not find the support for the meaning of wilfulness in the legisla- 
tive history that the Court found. For the legislative history to show 
that “[w]ilfulness must be manifest” does not help me in defining wilful- 
ness. Once I know the definition of wilfulness, then I know from the leg- 
islative history that it must be manifest, but I find nothing in the legisla- 
tive history to shed light on the definition of wilfulness. 


I believe that the many cases set forth above correctly interpret the 
Congressional intent as to wilfulness, as used in the Administrative Pro- 
cedure Act. In view of the legislative history relied on by the Court in the 
Capitol Packing Company case, supra, a finding of wilfulness should be 
made if it is manifest from the record that a person has intentionally 
done an act which is prohibited—irrespective of evil motive or reliance 
on erroneous advice—or acted with careless disregard of statutory re- 
quirements. 


In any event, the Capitol Packing Company view of “wilfulness” would 
seem to be rendered nugatory by the Court’s decision in Butz v. Glover 
Livestock Comm. Co., 411 U.S. 182, 185, 187. The Court stated (411 
U.S. at 185): 


The Court of Appeals agreed that 7 U.S.C. § 204 authorized the Secretary to 
suspend “any registrant found in violation of the Act,” 454 F.2d, at 113, that 
the suspension procedure here satisfied the relevant requirements of the Ad- 
ministrative Procedure Act, 5 U.S.C. § 558, and that “the evidence indicates 
that [respondent] acted with careless disregard of the statutory requirements 
and thus meets the test of ‘wilfulness.’ ” 


Referring to the suspension provisions under the Packers and Stock- 
yards Act, the Court stated (411 U.S. at 187 and fn. 5, p. 187): 


Nothing whatever in that provision confines its application to cases of “inten- 
tional and flagrant conduct” or denies its application in cases of negligent or 
careless violations. 


- 2 © 


“Wilfully” could refer to either intentional conduct or conduct that was merely 
careless or negligent. 


Hence it is clear that a suspension order may be issued under the Com- 
modity Exchange Act if a person (1) intentionally does an act which is 
prohibited—irrespective of evil motive or reliance on erroneous ad- 
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vice—or (2) carelessly or negligently fails to comply with the Act. 


The Administrative Law Judge states in footnote 15 of the initial deci- 
sion in the present case that In re American Fruit Purveyor’s, Inc., 30 
Agriculture Decisions 1542 (1971), is the “one exception” to the Depart- 
ment’s consistent policy as to “wilfulness.” However, the Administrative 
Law Judge has misread the American Fruit decision. The material quot- 
ed from the American Fruit decision in her footnote 15 is from 30 Agri- 
culture Decisions 1557, 1577-1582. That material does not even relate to 
the meaning of “wilfulness.” It relates to whether notice was given in 
that case. In the American Fruit case, after concluding that adequate no- 
tice was not given (30 Agriculture Decisions at 1576-1587), the Judicial 
Officer then applied the well established policy of the Department as to 
the meaning of “wilfulness” (30 Agriculture Decisions at 1588-1590). 


The Administrative Law Judge in this case quotes the following sen- 
tence from Jn re David G. Henner, 30 Agriculture Decisions 1151, 1260 
(1971): 


The respondent is an experienced trader, and the inference is inescapable that 
he intentionally paid more than he had to for November shell egg futures 


xs * * 


The Administrative Law Judge then states: 


It was concluded therein [i.e., in the Henner case] by the Judicial Officer that 
since the Respondent intentionally traded in a manner to cause the closing price 
to be artificially high such intention connoted wilfullness. 


However, there is nothing in the Henner decision to suggest that a 
finding of intentional conduct is essential to a finding of wilfulness. The 
Henner case involved price manipulation in which intention to manipu- 
late the price was a necessary element of the substantive violation. Since 
the respondent’s intent to cause the price to be artificially high was 
proven in that case, it was naturally relied on by the Judicial Officer as 
an element of wilfulness. Specifically, the Judicial Officer stated in the 
Henner decision (30 Agriculture Decisions at 1260-1261): 


Irrespective, however, of whether he knew that his conduct was regarded as 
bad practice or that it was unlawful, it is sufficient to be wilful that he inten- 
tionally traded in a manner to cause the closing price to be artificially high. 


Following that statement in the Henner decision, the Judicial Officer 
set forth the Department’s well established position that (30 Agriculture 
Decisions at 1261): 
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A violation is wilful, within the meaning of the term in a regulatory statute, 
if the violator “1) intentionally does an act which is prohibited,—irrespective of 
evil motive or reliance on erroneous advice or 2) acts with careless disregard of 
statutory requirements.” * * *. 


The Administrative Law Judge refers in the initial decision to Great 
Western Food Distributors v. Brannan, 201 F.2d 476 (C.A. 7), certiorari 
denied, 345 U.S. 997, in which the Court stated (201 F.2d at 484): 


[In view of the evidence that petitioners wilfully violated the act, i.e., that 
they intentionally set out to widen the spread between December and January 
futures, its [i.e., the wilfulness provision of § 9 of the Administrative Proce- 
dure Act] relevance is, by its own terms, excluded in this instance. 


The Great Western case (in which I participated in the briefing and 
arguing in the Court of Appeals) involved a corner of the egg futures 
market in which “the intent of the parties during their trading is a deter- 
minative element of a punishable corner” (201 F.2d at 479). Since the in- 
tent to manipulate the price was proven in that case, the Court naturally 
relied on that fact in its discussion of wilfulness. But in the Great West- 
ern case as in the Henner case, supra, there is no holding that intent 
must be proven as a necessary element of wilfulness. 


Cargill, Inc. v. Hardin, 452 F.2d 1154, 1173 (C.A. 8), certiorari denied, 
406 U.S. 932, relied on by the Administrative Law Judge in this case, is 
another manipulation case in which the intent to manipulate the price 
on the futures market was an element of the substantive violation. The 
Court’s entire statement with respect to wilfulness consists of the fol- 
lowing (452 F.2d at 1173): 


We think it is clear that Cargill’s acts were willful within the meaning of the 
Act and thus the section is not applicable. See Great Western Distributors, 
supra, 201 F.2d at.484. 


There is nothing in the Cargill case to suggest that proof of intent to 
violate the Act is necessary for proof of wilfulness. 


In Schwebel v. Orrick, 153 F. Supp. 701, 705 (D.C. D.C.), affirmed on 
other grounds, 251 F.2d 919 (C.A. D.C.), certiorari denied, 356 U.S. 927, 
the Court held that the notice provisions of the Administrative Proce- 
dure Act had been complied with, and the Court also stated (153 F. 
Supp. at 705): 


“Wilfullness” as used therein [i.e., § 9 of the Administrative Procedure Act] 
has been interpreted as meaning the intentional doing of the act charged. 
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The Court in Schwebel v. Orrick cited two cases, the Great Western 
case, supra, and one other Court of Appeals case. Here again, the Court’s 
statement should not be viewed as a holding that the intentional doing 
of the act charged is necessary to wilfulness—this is merely the meaning 
of the term that fit the facts of the particular case. 


The Administrative Law Judge states that in Eastern Produce Co. v. 
Benson, 278 F.2d 606, 609 (C.A. 3), (which I briefed and argued in the 
Court of Appeals) the “court, in its opinion, did not seek to equate ne- 
glect and willfulness, but rather, ‘* * * that notorious neglect of explic- 
it provisions of law may be evidence of willfulness,’ and that repeated 
violations justified the finding of willfulness therein.” Since there were 
many repeated violations in the Eastern Produce case, such repeated vio- 
lations were, of course, relied on in concluding wilfulness. But the Court 
in the Eastern Produce case, quoting from United States v. Illinois Cen- 
tral R. Co., 303 U.S. 239, 242-243, made it clear that wilfulness does not 
require “evil purpose, criminal intent or the like,” but may involve con- 
duct “which is ‘intentional, or knowing, or voluntary, as distinguished 
from accidental,’ and that it is employed to characterize ‘conduct marked 
by careless disregard whether or not one has the right so to act.’ ” 


The facts in United States v. Illinois Central R. Co., 303 U.S. 239, 242- 
243, relied on by the Court in the Eastern Produce case discussed imme- 


diately above, are very close to the factual situation in the present case. 
Specifically, the Court held in the Illinois Central R. Co. case (303 U.S. 
at 242-243): 


The case depends upon the meaning of the phrase “knowingly and willfully,” 
used in § 3 to characterize the transgressions for which penalties are imposed. 
The Act is to be construed to give effect to its humanitarian provisions, and as 
well to the exceptions in favor of the carriers. Chicago & N. W. Ry. Co. v. Unit- 
ed States, 246 U.S. 512, 517-518. The penalty is not imposed for unwitting fail- 
ure to comply with the statute. United States v. Sioux City Stock Yards Co., 
162 Fed. 556, 562. United States v. Stockyards Terminal Ry. Co., 178 Fed. 19, 
23. St. Joseph Stockyards Co. v. United States, 187 Fed. 104; Oregon- Washing- 
ton R. & Nav. Co. v. United States, 205 Fed. 341, 343. But in this case, the re- 
spondent knew when the permissible period of confinement would expire, 
brought the car to destination, and, within the time allowed, placed it for un- 
loading. By allowing the 36 hours to expire, it “knowingly” failed to comply 
with the statute. 


Mere omission with knowledge of the facts is not enough. The penalty may 
not be recovered unless the carrier is also shown “wilfully” to have failed. In 
statutes denouncing offenses involving turpitude, “willfully” is generally used 
to mean with evil purpose, criminal intent or the like. But in those denouncing 
acts not in themselves wrong, the word is often used without any such implica- 
tion. Our opinion in United States v. Murdock, 290 U.S. 389, 394, shows that if 
often denotes that which is “intentional, or knowing, or voluntary, as distin- 
guished from accidental,” and that it is employed to characterize “conduct 
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marked by careless disregard whether or not one has the right so to act.” The 
significance of the word “willfully” as used in § 3 now before us, was carefully 
considered by the circuit court of appeals for the eighth circuit in St. Louis & S. 
F. R. Co. v. United States, 169 Fed. 69. Speaking through Circuit Judge Van 
Devanter, now Mr. Justice Van Devanter, the court said (p. 71): “ ‘Willfully’ 
means something not expressed by ‘knowingly,’ else both would not be used 
conjunctively ... But it does not mean with intent to injure the cattle or to in- 
flict loss upon their owner because such intent on the part of a carrier is hardly 
within the pale of actual experience or reasonable supposition . . . So, giving ef- 
fect to these considerations, we are persuaded that it means purposely or obsti- 
nately and is designed to describe the attitude of a carrier, who, having a free 
will or choice, either intentionally disregards the statute or is plainly indiffer- 
ent to its requirements.” That statement has been found a useful guide to the 
meaning of the word “willfully” and to its right application in suits for penalties 
under § 3. United States v. Stockyards Terminal Ry. Co., supra, 23. St. Joseph 
Stockyards Co. v. United States, supra, 105. Oregon- Washington R. & Nav. Co. 
v. United States, 205 Fed. 337, 339. St. Louis Merchants’ Bridge T. Ry. Co. v. 
United States, 209 Fed. 600. See also Chicago, B. & Q. R. Co. v. United States, 
194 Fed. 342, 346. United States v. Kansas City Southern Ry. Co., 202 Fed. 
828, 833. 


Considered as unaffected by the yardmaster’s negligence, respondent’s fail- 
ure to take the cattle from the car already placed at the yard for unloading, un- 
questionably discloses disregard of the statute and indifference to its require- 
ments and compels the conclusion that, within the meaning of § 3, respondent 
willfully violated its duty to unload as required by § 1. It is immaterial 
whether the yardmaster’s negligence or oversight was intentional or excusable. 
As between the government and respondent, the latter’s breach is precisely the 
same in kind and degree as it would have been if its yardmaster’s failure had 
been intentional instead of merely negligent. The duty violated did not arise out 
of the relation of employer and employee but was one that, in virtue of the sta- 
tute, was owed by respondent to the shippers and the public. As respondent 
could act only through employees, it is responsible for their failure. To hold car- 
riers not liable for penalties where the violations of § § 1 and 2 are due to 
mere indifference, inadvertence or negligence of employees would defeat the 
purpose of § 3. Whether respondent knowingly and willfully failed is to be de- 
termined by the acts and omissions which characterize its violation of the sta- 
tute and not upon any breach of duty owed to it by its employees. Respondent’s 
contention that it is not liable because its failure was due to the negligence or 
oversight of the yardmaster cannot be sustained. Montana Cent. Ry. Co. v. 
United States, 164 Fed. 400, 403. United States v. Atlantic Coast Line R. Co., 
173 Fed. 764, 769. Cf. Oregon-Washington R. & Nav. Co. v. United States, 205 
Fed. 337, 340. 


We come now to Economou v. United States Department of Agricul- 
ture, 494 F.2d 519 (C.A. 2), relied on by the Administrative Law Judge 
in the present case. The Court in the Economou case reversed the Judi- 
cial Officer’s decision in In re Arthur N. Economou, 32 Agriculture Deci- 
sions 14 (1973), in which the Judicial Officer set forth the same view 
that is set forth above with respect to the meaning of “wilfulness” (32 
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Agriculture Decisions at 98-105). ° 


Section 9 of the Administrative Procedure Act provides (5 U.S.C. 
588 (c) ): 


Except in cases of willfulness or those in which public health, interest, or safety 
requires otherwise, the withdrawal, suspension, revocation, or annulment of a 
license is lawful only if, before the institution of agency proceedings therefor, 
the licensee has been given— 


(1) notice by the agency in writing of the facts or conduct which may warrant 
the action; and 


(2) opportunity to demonstrate or achieve compliance with all lawful require- 
ments. 


The entire opinion by the Court in the Economou case consists of the 
following four sentences: 


PER CURIAM: 

Petitioners, who are no longer in business as futures commission merchants 
under the Commodity Exchange Act seek review of a 90-day suspension order, 
advancing numerous grounds, including estoppel, lack of evidence of violation 
and of willfulness. We need not address most of these, since it appears that the 
essential finding of willfulness, now passionately protested, was made in a 
proceding instituted without the customary warning letter, which the Judicial 
Officer conceded might well have resulted in prompt correction of the claimed 
insufficiencies. Under these circumstances, the finding of willfulness appears 
erroneous on the record taken as a whole, and the sanctions imposed 
unwarranted. 


The petition for review is granted and the order set aside. 


The Court seems to be saying in the Economou case that the violations 
were not wilful because a warning letter was not sent. But to attribute 
that meaning to the decision is to attribute judicial illiteracy to the 
Court. As stated by the Assistant Attorney General in the petition for 
rehearing filed in the Economou case, p. 3: 


However, this holding apparently overlooks the applicable provision of the 
Administrative Procedure Act. The Act expressly provides that “fefxcept in 
cases of willfulness * * * the withdrawal, suspension, revocation, or annul- 
ment of a license is lawful only if” the licensee has prior notice and opportunity 
to demonstrate compliance (5 U.S.C. 558 (c), emphasis added). Thus, this 
Court’s holding nullifies the willfulness exception to the prior notice require- 


* However, the Judicial Officer’s decision in the Economou case was filed prior to the deci- 
sion in Butz v. Glover Livestock Comm'n Co., 411 U.S. 182, 185, 187, in which the Court 
held that “the evidence indicates that [respondent] acted with careless disregard of the 
statutory requirements and thus meets the test of ‘wilfulness;’ ” and that “ {wlilfully’ could 
refer to either intentional conduct or conduct that was merely careless or negligent.” 
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ment of the APA—which until now has never been interpreted as requiring the 
sending of a prior warning letter as a prerequisite for a finding of willfulness. If 
the lack of a warning letter negates willfulness, the exception in the APA is 
meaningless. 


If the Court really meant that the lack of a warning letter negates 
wilfulness, the Court’s interpretation of the Act would be contrary to the 
settled principle that a statute should not be interpreted so as to render 
void any provision thereof. 


“No rule of statutory construction has been more definitely stated or 
more often repeated than the cardinal rule that ‘significance and effect 
shall, if possible, be accorded to every word. As early as in Bacon’s 
Abridgment, sect. 2, it was said that “a statute ought, upon the whole, to 
be so construed that, if it can be prevented, no clause, sentence, or word 
shall be superfluous, void, or insignificant.”’” Ex parte Public Bank, 
278 U.S. 101, 104. Effect shall, if possible, “be given to every clause and 
part of a statute.” Ginsberg & Sons v. Popkin, 285 U.S. 204, 208. See, al- 
so, Jarecki v. G. D. Searle & Co., 367 U.S. 303, 307-308; Singer v. 
United States, 323 U.S. 338, 344; McDonald v. Thompson, 305 U.S. 263, 
266; Market Co. v. Hoffman, 101 U.S. 112, 115-116. 


Accordingly, it would seem that the Court in the Economou case would 


not want its decision construed as holding that the sending of a warning 
letter is essential to a finding of wilfulness. 


Another possible interpretation of the Court’s decision in Economou to 
be considered is whether the Court meant that, based on circumstances 
other than the lack of a warning letter, there was no support in the rec- 
ord for the finding of wilfulness. However, there are several insurmount- 
able difficulties precluding that interpretation. 


First, the Court does not discuss any of the record deficiencies other 
than the failure to send a warning letter, discussed above. Moreover, 
there are no factual circumstances in the record that would lend any sup- 
port to such a view. The record in the Economou case compels a finding 
of wilfulness irrespective of what definition is given to the term (unless 
wilfulness is, as a matter of law, precluded by the failure to send a warn- 
ing letter). 


The Court in the Economou case did not and could not (unless wilful- 
ness is, as a matter of law, precluded by the failure to send a warning 
letter) refute the Judicial Officer’s finding and conclusion that (32 Agri- 
culture Decisions at 101): 


In this case, however, the conduct of the respondents was wilful under the most 
narrow definition of the term. It is manifest from the record that the re- 
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spondents knowingly, intentionally, and deliberately failed to meet the mini- 
mum financial requirements of the Act and regulations. 


In the Economou case, it was alleged that Economou failed to meet the 
minimum financial requirements under the Commodity Exchange Act 
and regulations as of four dates. The complainant alleged that four 
assets claimed by Economou to be “current assets” did not meet the 
definition of “current assets.” 


The Judicial Officer explained in the Economou case that under the 
express provisions of the regulations, two of the four current assets 
claimed by respondents qualified only if they were secured; that it is con- 
ceded that the Government’s auditor told Mr. Economou that such assets 
had to be secured; that Mr. Economou consulted an attorney for the 
preparation of drafts of security agreements; that the respondents re- 
fused to show any security agreements to the Government’s auditor; and 
that the respondents refused to comply with the Hearing Examiner’s 
request to produce the security agreements at the hearing (32 Agri- 
culture Decisions at 33-37, 46, 101). The Judicial Officer’s finding and 
conclusion that the security agreements did not exist and that the viola- 
tions in this respect were wilful is not only adequately supported by the 
record, but is the only rational finding and conclusion that can be made 
as to these issues. 


The requirement that the assets in question be secured was of major 
importance. In the event of bankruptcy, such assets, if unsecured, would 
have been of little help to innocent investors. 


As to the third current asset claimed by the respondents, the Judicial 
Officer stated (32 Agriculture Decisions at 101): 


As we have shown, (i) such organizational costs could not remotely qualify as 
current assets, under any stretch of the imagination by anyone familiar with 
accounting principles; (ii) when this matter was discussed by the complainant’s 
auditor with Mr. Economou and his accountant, Mr. Radcliffe, Mr. Radcliffe 
could not think of any theory to support a classification of these items as 
current assets; and (iii) Mr. Radcliffe’s complete silence as to this matter at the 
hearing gives rise to the inference that he still could not think of any basis for 
classifying these items as current assets at the time of the hearing. 


There is no basis whatever in the Economou record for setting aside 
the Judicial Officer’s finding and conclusion as to wilfulness with 
respect to the foregoing issues. As the Judicial Officer explained in his 
decision (32 Agriculture Decisions at 102), these issues alone would re- 
sult in a violation as of two of the dates involved in the case. 


In view of the strongest possible proof that the Economou violations 
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were willful even under the most narrow definition of the term (unless 
wilfulness is precluded by the failure to send a warning letter), it would 
seem that the Court could not have meant that the Judicial Officer’s 
finding of wilfulness was not supported by the facts in the case (other 
than the failure to send a warning letter). 


Another theoretical possibility to be considered (and immediately re- 
jected) is that the Court was so busy that it brushed the case aside in 
order to avoid the onerous chore of giving full consideration to the case. 


The Economou case was decided by Chief Judge Kaufman, retired Cir- 
cuit Judge Smith, and retired Circuit Judge Anderson. The case was sub- 
mitted without oral argument. The record in the case is huge. Oral argu- 
ment before the Judicial Officer took 15 hours. The Judicial Officer 
spent several months working exclusively on the case. It takes more than 
two hours just to read, thoughtfully, the Judicial Officer’s decision in 
the case, which consists of 201 typed pages, or 121 printed pages in 
Agriculture Decisions. However, it would not be fair to the Court to sug- 
gest that it might have failed to discharge its duties properly because it 
was too busy to study the voluminous record if there is any other ra- 
tional explanation for the Court’s decision. 


In this case, there is a rational (but legally erroneous) basis for over- 
turning the Judicial Officer’s decision in the Economou case, albeit a 
basis which, if expressed, might have been summarily overturned by the 
Supreme Court, and, therefore, would not likely be expressed. Namely, a 
reasonable person could differ with the Administrator as to whether the 
Economou complaint should have been filed without sending a warning 
letter. 


The respondents’ past reputation was excellent (32 Agriculture De- 
cisions at 130). 


The respondents were phasing out of the regulated futures trading 
business; they planned to meet all of their obligations to customers in 
full; and they actually met all of such obligations. Hence, violating the 
minimum financial requirements caused no actual losses (32 Agriculture 
Decisions at 129). 


Since the respondents were no longer engaged in any business 
regulated by complainant when the final decision was issued in this case 
by the Judicial Officer (32 Agriculture Decisions at 131), the only prac- 
tical effect of a sanction on respondents would have beew the deterrent 
effect on other persons (32 Agriculture Decisions at 125). 


“The respondents contend[ed] that the issuance of any sanction would 
be disastrous to their non-regulated business ventures because of the 
damage to their reputation” (32 Agriculture Decisions at 125). 
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Many prior decisions issued by the Judicial Officer under the 
Commodity Exchange Act referred to the issuance of warning letters 
prior to the institution of a formal action, and the Economous were on 
the mailing list to receive such decisions. Hence, the Economou re- 
spondents might have been “lulled into a false sense of security, believ- 
ing that the Commodity Exchange Authority would not institute a for- 
mal complaint without a written notice telling them to cease violating 
the minimum financial requirements” (32 Agriculture Decisions at 128- 
129). 


Considering all of the circumstances, a reasonable person could 
reasonably conclude that the formal complaint in the Economou case 
should not have been issued by the Administrator without a warning 
letter.‘ 


If the Court had a strong conviction that the Economou complaint 
should not have been filed without a warning letter, and if the Court had 
forthrightly stated in its opinion that it was reversing the Judicial Of- 
ficer’s decision because it disagreed with the Administrator’s policy in 
filing the complaint without a prior warning letter, it would have risked 
summary reversal by the Supreme Court. The Court would have been 
substituting its judgment for that of the agency as to a matter 
committed to agency discretion (see Davis, Administrative Law Treatise 


(1958 ed. and 1970 Supplement), § 28.20). 


Assuming (solely for the purposes of a full analysis of all of the theo- 
retical or actual grounds for the Court’s decision in the Economou case) 
that the Court felt that “justice” required it to reverse the Judicial Of- 
ficer’s decision, even though “law” would not permit it to do so, an easy 
method of accomplishing the desired objective would be to assert in a 
short opinion that the agency’s finding of wilfulness was erroneous, 
without defining wilfulness. Words are not always used in their ordinary 
signification.° 


‘ That conclusion would be particularly easy to reach by a person who, unlike the Ad- 
ministrator, had the advantage of hindsight (no actual loss resulted from Economou’s 
failure to comply with the financial requirements), and who was not responsible for 
protecting (with a staff of about 160) the $388 billion (in 1974) regulated futures trading 
industry. There were, of course, many considerations supporting the issuance of the 
complaint in the Economou case (32 Agriculture Decisions at 126-130). 


? “* * * There’s glory for you!” 


“T don’t know what you mean by ‘glory,’ ” Alice said. 
Humpty Dumpty smiled contemptuously. “Of course you don’t—till I tell you. 
I meant ‘there’s a nice knockdown argument for you.’ ” 
“But ‘glory’ doesn’t mean ‘a nice knockdown argument,’ ” Alice objected. 
“When J use a word,” Humpty Dumpty said in rather a scornful tone, “it 
means just what I choose it to mean—neither more nor less.” 
Lewis Carroll, Alice in Wonderland and Through the Looking Glass (Grosset & Dunlap, 
Inc.), p. 229. 
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To fail to recognize that a court sometimes substitutes its judgment 
for that of an administrative agency where it is “supposed not to,”® and 
to fail to recognize that a court sometimes does not verbalize in its 
opinion the real basis for its decision,’ is to ignore reality, which may 
lead to a serious misinterpretation of a Court’s decision. 


An additional circumstance that might lend support to the possibility 
that the real basis for the Court’s decision in the Economou case was that 
it substituted its judgment for that of the Administrator, as to whether 
the complaint should have been filed without a warning letter, is the fact 
that the Court did not discuss serious issues which would have destroyed 
the expressed basis for its action (i.e., lack of wilfulness) even if a warn- 
ing letter were necessary before a finding of wilfulness could be made. 
As stated by the Assistant Attorney General in the petition to rehear 
filed in the Economou case, pp. 3-4: 


And on the law, of course, a judge is supposed to see that the agency has 
followed the statute which set it up, followed its own regulations, its own rules 
which itself has prescribed, followed the Administrative Procedure Act in all of 
the cases relative to its own procedures, indeed followed the United States Con- 
stitution where Constitutional elements are involved, and after we have re- 
viewed the law on all of these matters, we are supposed not to substitute our 
judgment for the agency’s. Well, that is all very well, and very easy to say, but 
in some cases the conscientious judge does indeed have to substitute a judicial 
for an administrative judgment. 


* * 


* Any realist would have to concede that a judge’s views as to the extent 
of judicial review vary from agency to agency, from time to time, with the 
character of the administrative agency, the nature of the problems with which 
it deals, the confidence the agency has won, the degree to which the review 
would interfere with the agency’s functions, or burden the courts, and the na- 
ture of the proceedings before the administrative agency, as well as other 
factors. We would like to think this wasn’t so, but it is so. 


Remarks by Hon. James L. Oakes, Circuit Judge, United States Court of Appeals for the 
Second Circuit (the circuit which decided the Economou case), before the Administrative 
Law Section of the American Bar Association, March 15, 1974, Washington, D.C., appear- 
ing in Administrative Law Review, Fall 1974, Vol. 26, No. 4, pp. 573, 575. 


Quite essential to an understanding of judicial practices with respect to scope 
of review is a recognition that in final analysis the judicial behavior depends 
primarily upon discretion and not primarily upon formulas or precedents or 
analysis of law and fact or articulated theory. What counts is what the judges 
do in fact, not what verbalisms they recite when they deliver opinions. And 
even the most discerning and most conscientious judges are commonly limited 
in their articulation of what they do by a combined inability and unwillingness 
to spell out the detailed facts about the intensity of their review and about the 
influences upon their behavior with respect to review. A goodly portion of what 
happens in fact probably ought not to be articulated. 


Davis, Administrative Law Treatise (1958), § 30.08, p. 233. 
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In any event, willfulness is irrelevant to the violation of March 31, 1970, 
which is the most serious violation involved in the case. The formal complaint 
was filed on February 19, 1970, six weeks before this violation. It cannot be 
denied that the complaint was written notice to petitioners that their conduct 
was in violation of the Act and its implementing regulations, and afforded them 
an opportunity to correct the matter. Notwithstanding receipt of this formal 
notice, petitioners continued to violate the minimum financial requirements, 
leading to the filing of an amended complaint alleging the March 31, 1970 
violation. Surely, as to this violation, there can be no proper basis to set aside 
the Departmental finding of willfulness. 


The violation referred to immediately above, which occurred six weeks 
after the original formal complaint was filed in this case, involved the 
identical issues that were involved in the original complaint. Obviously 
the filing of the original complaint would satisfy the notice require- 
ments of the Administrative Procedure Act as to a violation involving 
the same issues occurring six weeks later. See Shuck v. Securities and 
Exchange Commission, 264 F.2d 358, 360 (C.A. D.C.); American Air 
Transport and Flight School, Inc., Enforcement Proceeding, 2 Pike & 
Fischer Ad.L.2d 213, 216 (C.A. B.); same case, Revocation Proceeding, 2 
Pike & Fischer Ad.L.2d 733, 737. 


In addition, as stated by the Assistant Attorney General in the peti- 
tion to rehear filed in the Economou case, p. 4: 


Additionally, since the APA’s requirement of prior notice exists only where 
the sanction involves license suspension or revocation, the cease and desist por- 
tions of the Department’s Order should be allowed to stand even where the 
Department's finding of willfulnes is set aside. 


A cease and desist order is appropriate even though the respondents 
discontinued their regulated business. Consumer Sales Corp. v. Federal 
Trade Commission, 198 F.2d 404, 407-408 (C.A. 2), certiorari denied, 
344 U.S. 912. See, also, Benrus Watch Company v. F.T.C., 352 F.2d 
313, 322 (C.A. 8), certiorari denied, 384 U.S. 939. 

The Court’s failure to discuss these issues, sharply brought to its atten- 
tion, could lead one to believe that the Court was determined to sub- 
stitute its judgment for that of the Administrator as to whether the 
complaint should have been filed without a warning letter. 


To attribute to the Court in the Economou case the motive to sub- 
stitute its judgment for that of the Administrator as to whether the 
complaint should have been filed without a warning letter, and the ob- 
jective to disguise that motive by asserting that the agency’s finding of 
wilfulness was improper (so that the case would not be overturned by the 
Supreme Court) would seem less harsh than to attribute to the Court 
judicial illiteracy, or the purpose to avoid the necessity of spending the 
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required time to analyze the issues and write an opinion with respect 
thereto. 


I will not, however, attempt to speculate as to the actual basis for the 
Court’s decision in the Economou case. The foregoing analysis is not to 
be regarded as expressing any view other than the view that the case was 
erroneously decided. Irrespective of what view is taken of the Court’s 
Economou decision, it is quite obvious that the Court did not mean for 
its opinion to be followed as a precedent in any future proceeding. If it 
did, it certainly would have explained in greater detail the basis for its 
opinion. The Court undoubtedly meant for the Economou decision to set 
aside the Judicial Officer’s decision in the case and then to be buried in 
obscurity. The Court’s Economou decision will not be followed as a prec- 
edent in any proceeding before this Department. 


(No. 18,364) 


In re MILLWOOD PACKING Co., INC. P&S Docket No. 5530. Decided 
February 9, 1978. 


Admission of facts — failure to file answer — Bonding requirements — fail- 
ure to comply with 


Where respondent in connection with its operations as a packer under the Act failed to 


comply with the bonding requirements thereof, respondent is in violation of the Act 
and the regulations. Respondent is ordered to cease and desist from said violation. 


Jory M. Hochberg, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Ad- 
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ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that the respondent violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1 (a) Millwood Packing Co., Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business located 
at Baton Rouge, Louisiana and whose business address is Box 73854, 
Baton Rouge, Louisiana 70807. 


(b) Respondent is, and at all times material herein was: 
(1) A packer, within the meaning of and subject to the provi- 
sions of the Act; and 


(2) Engaged in the business of buying livestock in commerce 
for purposes of slaughter. 


(c) Respondent’s average annual purchases of livestock exceed 
$500,000. 


2. (a) Respondent was notified by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, that if it con- 
tinued to buy livestock in commerce for purposes of slaughter without 
bond coverage or its equivalent, as required under the Act and regula- 
tions, it would be in violation of the Act and sections 201.29 and 201.30 
of the regulations promulgated thereunder. Notwithstanding such 
notice, respondent has continued to buy livestock in commerce for pur- 
poses of slaughter, without filing and maintaining a reasonable bond or 
its equivalent. 
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(b) Respondent does not presently have the required reasonable 
bond or its equivalent. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has violated section 202 (a) of the Act (7 U.S.C. 192 (a) ), and sections 
201.29 and 201.30 of the regulations (41 Fed. Reg. 53769, 
53773-53774). 


Respondent Millwood Packing Co., Inc., its officers, directors, agents, 
employees, successors and assigns, directly or through any corporate or 
other device, in connection with its operations as a packer, shall cease 
and desist from engaging in the business of a packer, in commerce, with- 
out filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 


This order shall be effective from the first day after the Decision be- 
comes final.* Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 


seq.). 


*The Decision and Order became final March 21, 1978.—Ed. 


(No. 18,365) 


In re S & H CENTRAL MEAT PACKERS, INC., a corporation, and ROBERT H. 
SULLENGER, and individual. P&S Docket No. 5427. Decided March 
27, 1978. 
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Accounts and records — incomplete or incorrect — Bankruptcy — petition 
in — Bonding requirements — failure to comply with — Checks or drafts — 
insufficient funds — failure to pay when due — Insolvency — current lia- 
bilities exceeding current assets — Trust funds — failure to hold in trust — 
Sanction 


Where respondents wilfully and repeatedly violated the Act and the regulations in connec- 
tion with their operations as a packer thereunder as set forth herein, respondents 
are ordered to cease and desist from said violations. Further, respondent Robert H. 
Sullenger is assessed a civil penalty of $2,500.00, to be paid in installments as pro- 


vided. 


Eric Paul, for complainant. 
Philip F. Palmer, Dallas, TX for respondent. 


Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding pursuant to the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter sometimes referred to as the “Act”, in which a cease and de- 
sist order and civil money penalties were sought because the corporate 
respondent, a packer now in bankruptcy, purchased livestock while un- 
bonded and in a financial condition such that certain livestock sellers 
were not paid or not paid when due and expenditures were made that 
complainant alleged constitute dissipations of a statutory trust fund for 
the benefit of unpaid cash sellers of livestock or preferential payments 
to certain livestock sellers. Such actions were alleged to constitute wilful 
violations of the Act and the regulations issued thereunder (9 CFR 201.1 
et seq.). 


A Complaint and Notice of Hearing was issued by the Acting Adminis- 
trator of the Packers and Stockyards Administration on April 28, 1977. 
Subsequently, an Answer, Amended Complaint and Notice of Hearing 
and Answer to the Amended Complaint were filed with the Hearing 
Clerk. An oral hearing was scheduled to commence in Dallas, Texas, on 
March 21, 1978. At the oral hearing the complainant was represented by 
Eric Paul of the Office of the General Counsel, United States Depart- 
ment of Agriculture, and respondents were represented by Philip I. 
Palmer, Jr., of the firm of Palmer, Palmer & Coffee, Dallas, Texas. The 
hearing was closed after the parties agreed to the entry of certain 
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exhibits and reached an agreement pursuant to which stipulated Find- 
ings of Facts, Conclusions of Law and Order were submitted upon ap- 
proval of counsel to Administrative Law Judge Dorothea A. Baker. 


Pursuant to the stipulation and agreement of the parties, the follow- 
ing Findings, Conclusions and Order are entered. 


FINDINGS OF FACT 


1. (a) S & H Central Meat Packers, Inc., hereinafter referred to as the 
corporate respondent, was incorporated by the State of Texas on Decem- 
ber 23, 1976, and does business as Central Meat Packers, Inc., with its 
principal place of business located at 1102 South Virginia, Terrell, Texas 
75160. 


(b) The corporate respondent is now, and at all times material here- 
in, was: 


(1) a packer within the meaning of and subject to the pro- 
visions of the Act; and, 


(2) engaged in the business of buying livestock in commerce for 
purposes of slaughter and manufacturing or preparing meats or meat 
food products for sale or shipment in commerce. 


2. (a) Robert H. Sullenger is an individual whose address is 1322 
Diceman Avenue, Dallas, Texas 75203, hereinafter referred to as the in- 
dividual respondent. 


(b) The individual respondent is and at all times material herein 
was: 


(1) president and general manager of the corporate respondent; 
rate respondent; and 


(2) major stockholder (90% of the outstanding shares) of the 
corporate respondent; and 

(3) directed, managed and controlled the operations and prac- 
tices of the corporate respondent. 


3. Pursuant to stipulation of respondents, complainant entered 37 
exhibits pertaining to the operations of respondents and setting forth 
the relevant regulations and policy statements of the Secretary of Agri- 
culture. 


4. The corporate respondent, under the direction, management, and 
control of the individual respondent, in connection with its operations as 
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a packer on or about the dates and in the transactions set forth below 
and at divers other times, purchased livestock in commerce and failed to 
pay, when due, the full purchase price of such livestock. 


Date of Check 
of Purchase No of 
1977 Head Purchase Price Purchased At or From 
1/26 47 $12,524.72 E.D. "Speck” Fenner 
1/28 47 12,440.48 Y T . 
2/8 46 12,998.18 . ry - 
2/9 46 14,035.18 ” 7 F. 
2/15 45 16,856.76 ' - 
2/22 44 15,946.22' ? P 
2/20 44 7,331.39 Darrell Moore 
2/21 46 7,341.89 , Pe e 
2/21 44 15,849.52 ? E.D. "Speck” Fenner 
2/16 44 14,800.00 ° ” . : 
2/24 15 2,600.18 Jackie Reynolds 
2/27 78 12,924.34 Darrell Moore 
3/15 15 3,671.84 Raymond Humphrey 
3/16 58 13,709.50 Bob Jones 
3/25 44 3,528.75 Sidney Harllee 
3/25 51 4,208.48 c 7 7 
3/30 64 5,700.00 
3/31 46 9,565.16 Darrell Moore 
3/31 48 12,143.05 r . _ 
3/31 12 2,429.22 Jackie Reynolds 
4/5 47 10,934.85 Darrell Moore 
4/5 49 11,493.38 * e o 
4/7 48 12,788.79 & 
4/7 40 10,254.82 . 
4/11 36 8,306.58 C. L. Carroll 
4/13 6,073.19 Ennis Livestock Auction 
4/18 55 5,279.30 Sidney Harllee 
4/18 22 5,093.46 C. L. Carroll 
4/18 34 7,061.86 , e e 
4/22 35 7,395.98 
4/22 35 8,234.55 


5. The corporate respondent under the direction, management, and 
control of the individual respondent, in connection with its operations as 
a packer on or about the dates and in the transactions set forth below, 
purchased livestock in the total amount of $94,288.77 and failed to pay 
the full purchase price of such livestock. 


Date of Check 
or Purchase No. of Purchase 
1977 Head Price Purchased at or From 
2/22 44 $15,946.22 E.D. "Speck” Fenner 
3/16 58 11,162.50 Bob Jones 
3/31 46 9,565.16 Darrell Moore 
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Date of Check 

or Purchase No. of Purchase 
1977 Head Price Purchased at or From 
3/31 48 12,143.05 . 
4/5 47 10,934.85 
4/5 49 11,493.38 
4/7 48 12,788.79 
4/7 40 10,254.82 


6. There were other livestock purchases listed in the bankruptcy peti- 
tion which were not shown in the books and records maintained by the 
respondents and which remain unpaid as follows: 


Muleshoe Livestock Auction $15,468.18 3/19/77 
Amarillo Livestock Auction Co. 32,064.00 3/15/77-3/19/77 


7. The respondents issued checks in purported payment of livestock 
purchased in commerce which were returned unpaid because the corpo- 
rate respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn to pay such checks upon presenta- 
tion. Non-sufficient fund checks were issued as follows: 


Date of Dateof No.of Amount of 
Purchase Check Head Purchased From Purchase 
1/26 2/5 45 E. D. "Speck” Fenner 12,524.72 
1/28 2/6 47 . . . 12,440.48 
2/22 4/8 44 : 4 . 15,946.22 


8. On March 2, 1977, the corporate respondent had current liabilities 
of $158,207.05 and current assets of $133,470.10, or an excess of cur- 
rent liabilities over current assets of $24,736.95. 


9. During March and April 1977, the corporate respondent under the 
direction, management, and control of the individual respondent, en- 
gaged in the business of a packer in commerce, notwithstanding that 
during such period, the corporate respondent’s current liabilities ex- 
ceeded its current assets. 


10. The corporate respondent filed a petition in bankruptcy on July 
14, 1977. 


11. The corporate respondent’s purchases of livestock have exceeded 
$500,000 in the approximate two-month period ending February 25, 
1977. 


12. The corporate respondent, under the direction, management, and 
control of the individual respondent, has engaged in the business of a 
packer purchasing livestock in commerce, without filing or maintaining 
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a reasonable bond or its equivalent as required by 7 U.S.C. 204, P.L. 
94-410, and the regulations thereunder, 7 CFR § 201.27 et seq., 41 
F.R. 53769, between the March 10, 1977. 


13. A $30,000 bond was issued by American Indemnity Company on 
March 10, 1977. 


14. The corporate respondent, under the direction, management, and 
control of the individual respondent, at diverse times in February, 
March and April 1977, in connection with its operations as a packer in 
transactions with one Sidney Harllee, has purchased livestock under 
agreements which provide for an extension of credit, without reducing 
such express agreements into written form, including notification that 
transactions pursuant to such agreements were not cash sales and the 
seller will have no rights under the trust provision of Section 206 of the 
Act (7 U.S.C. 196, P.L. 94-410), and without maintaining a written 
agreement in its records and on the accounts or other documents it has 
issued relating to the transactions conducted pursuant to such agree- 
ments. 


15. The corporate respondent, under the direction, management, and 
control of the individual respondent, made preferential payments to cer- 
tain sellers of livestock as set forth below, which disbursements were not 
made on a pro rata basis for the benefit of all unpaid cash sellers of live- 
stock who had preserved a trust interest under Section 206 (b) of the Act 
(7 U.S.C. 196 (b) ). 

4/22/77 $21,903.14 Darrell Moore 
3,646.68 z , 
(certified checks) 
4/22/77 17,530.46 C.L. Carroll 
4/29/77 2,547.00 Bob Jones 
4/29/77 20,500.00 C.L. Carroll 
(endorsed third party checks) 


16. All of the livestock purchases set forth in paragraphs 4 and 5 
above, except those involving Bob Jones and Sidney Harllee, were pur- 
chases in which the unpaid sellers did not expressly extend credit to the 
corporate respondent, in writing, but rather were cash transactions. 

17. The corporate respondent, under the direction, management and 
control of the individual respondent, wilfully failed, during the period 
from March 7, 1977 to May 5, 1977, to hold in trust for the benefit of all 
unpaid cash sellers, inventory, receivables, and proceeds derived from 
livestock purchases set forth in paragraphs 4 and 5. Instead, on the dates 
and in the transactions set forth below, the corporate respondent ex- 
pended such inventory, receivables and proceeds for purposes other than 
paying all unpaid cash sellers having an interest in the statutory trust 





406 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 37 A.D. 400 


arising under Section 206 (b) of the Act (7 U.S.C. 196 (b), added by P.L. 
94-410), despite having received written notification of a failure to pay 
for livestock purchased in cash sales made in accordance with said Sec- 
tion of the Act. 


Date of Amount of Paid to or for 

4/22/77 $2,000.00 “fee” of P.G. Alevras 
(stockholder/accountant) 

4/29/77 1,835.05 payroll ' 

5/2/77 250.00 M. H. Sullenger 

5/4/77 500.00 “Cash” 


' Payments made after respondents stopped slaughtering operations. 


18. The corporate respondent, under the direction, management, and 
control of the individual respondent, continued, on and after May 5, 
1977, to wilfully dissipate and expend inventory, receivables, and 
proceeds required to be held in trust for the benefit of all unpaid cash 
sellers of livestock who had preserved a trust interest in accordance with 
the requirements of Section 206 (b) of the Act (7 U.S.C. 196 (b), added 
by P.L. 94-410). Such expenditures, which are set forth below, occurred 
after the entry on May 5, 1977 and May 13, 1977, respectively, of a Tem- 
porary Restraining Order and a Preliminary Injunction, which, inter 
alia, enjoined the respondents from disposing of any assets of the corpo- 
rate respondent required to be held in trust as provided in Section 
206 (b) of the Act (7 U.S.C. 196 (b) ) during the pendency of this admin- 
istrative proceeding. 


Date of Amount of 

Payment Payment Paid to or for 
5/6/77 $1,483.20 Payroll 
5/13/77-6/30/77 9,110.24 Payroll 
5/17/77 4,768.08 Utilities 


The respondents, by the above listed payments, and by other expendi- 
tures made for purposes other than paying unpaid cash sellers of live- 
stock who had preserved a trust interest, reduced the amount of trust as- 
sets available for payment to the beneficiaries from some $30,000 to 
$40,000 on hand as of May 11, 1977 to some $15,400.00 on hand as of 
June 30, 1977. 


19. The corporate respondent, under the direction, management, and 
control of the individual respondent, has engaged in the business of a 
packer in commerce from the date of its incorporation, December 23, 
1976, until it ceased operation and filed bankruptcy on July 14, 1977, 
without preparing and maintaining accounts, records and memoranda 





S & H CENTRAL MEAT PACKERS 407 
Cite as 37 A.D. 400 


which fully and correctly disclose all transactions involved in its busi- 
ness. 


20. Respondents purchased some $517,000.00 in livestock for slaugh- 
ter between December 23, 1976 and February 25, 1977. Respondents’ 
livestock purchases totaled some $842,000 by April 22, 1977. 


21. It is complainant’s position with respect to the imposition of civil 
money penalties on a packer pursuant to Section 203 (b) of the Act (7 
U.S.C. 193, P.L. 94-410) that the appropriate civil money penalties for a 
number of wilful violations in the approximate amounts set forth below 
would total some $50,000 as follows: 


(A) Numerous failures to pay, when due, and failures to pay for some 
$94,000 in livestock purchases. $5,000.00. 

(B) Numerous payments of operating expenses totaling nearly 
$20,000.00, such as payroll, accounting fees and utility bills after ceas- 
ing slaughtering operations out of funds required to be held in trust for 
unpaid cash sellers of livestock who have preserved or might preserve 
statutory trust interests, which dissipations of trust funds constitute un- 
fair trade practices violative of Section 202 (a) and 206 (b) of the Act (7 
U.S.C. 192 (a), 196 (b) ). $40,000.00. 


(C) The making of five payments to unpaid livestock sellers, which 


payments were not pro rata payments of trust funds among all unpaid 
cash sellers who had preserved a trust interest. Such payments are pref- 
erential and violative of Section 202 (a) of the Act (7 U.S.C. 192 (a) ). 
$5,000.00. 


CONCLUSIONS OF LAW 


WHEREFORE, by reason of the above findings of fact it is concluded 
that: 


1. The respondents have wilfully violated Section 202 (a) and 409 (a) 
of the Act (7 U.S.C. 192 (a) and 228 (a), P.L. 94-410), and Section 
201.42 (b) of the regulations (9 CFR 201.42 (b) ). 


2. The respondents have wilfully violated Section 202 (a) of the Act (7 
U.S.C. 192 (a) ). 


3. The corporate respondent’s financial condition does not meet the 
requirements of 7 U.S.C. 204, P.L. 94-410. 


4. The respondents have wilfully violated Sections 201.29 and 201.30 
of the regulations (9 CFR 201.29, 201.30, 41 F.R. 53769, 53773-53774), 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 37 A.D. 400 


issued pursuant to 7 U.S.C. 204, P.L. 94-410, by not filing the required 
bond until March 10, 1977. 


5. The respondents have wilfully violated Sections 202 (a) and 409 (b) 
of the Act (7 U.S.C. 192 (a) and 228 (b), P.L. 94-410), by not reducing 
agreements for an extension of credit into writing. 


6. Respondents have wilfully violated Sections 202 (a) and 206 of the 
Act (7 U.S.C. 192 (a) and 196, P.L. 94-410) by paying certain unpaid 
livestock sellers by assignment of receivables and by certified check 
while not paying pro rata an unpaid cash seller, one E. D. Fenner. 


7. Respondents have wilfully violated Sections 202 (a) and 206 of the 
Act (7 U.S.C. 192 (a) and 196, P.L. 94-410) by paying wages, utility bills 
and fees of an accountant with an ownership interest in the corporation, 
which expenditures totaling $19,946.57, did not constitute pro rata pay- 
ments to unpaid cash sellers who has properly preserved trust interests 
or expenditures made for purposes of preserving trust assets. 


8. Respondents purchased some $842,000 in livestock for slaughter 
during a four month period ending on or about April 22, 1977, without 
setting up and maintaining a set of books and records showing all trans- 
actions subject to the Packers and Stockyards Act as required by Section 
401 of the Act (7 U.S.C. 221) in that respondents failed to establish a 
cash receipts and disbursements journal, purchases and sales journal, 
inventory records, accounts receivable and payable journals, and general 
ledgers. Respondents also made various cash payments and sales with- 
out keeping written records of such transactions. 


9. The above violations of the Packers and Stockyards Act were wilful 
violations for which total civil money penalties in the range of 
$50,000.00 would normally be requested by the agency as a deterrent to 
future violations by the individual respondent and other packers. How- 
ever, as the individual respondent is presently without material assets 
outside his current earnings as a dealer of used packing house equip- 
ment, complainant and respondents have agreed that a civil money 
penalty in the amount of $2,500 should be entered against the individual 
respondent. Such civil money penalty shall be payable in installments of 
$100 a month for 25 months. Provided, that payment of such monthly 
penalty installments shall be postponed during any month in which a 
payment of like amount is upon the $1,000 judgment entered by United 
States District Court Judge Robert M. Hill on July 11, 1977 in United 
States v. S& H Central Meat Packers, Inc., No. 3-77-610-D. 
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S & H Central Meat Packers, Inc. and Robert H. Sullenger, individ- 
ually, or as an officer, director, agent or employee of S & H Central Meat 
Packers, Inc. or any other corporate device or successor corporation, 
shall cease and desist from: 


(1) failing to pay, when due, the full purchase price of livestock; 
(2) failing to pay the full purchase price of livestock; 


(3) issuing checks in payment for livestock without having sufficient 
funds on deposit to pay such checks upon presentation; 


(4) operating as a packer in commerce while their current liabilities 
exceed their current assets; 


(5) operating as a packer in commerce without filing and maintaining 
a reasonable bond or its equivalent; 


(6) failing to obtain and maintain, in the corporate respondent’s rec- 
ords and on the accounts or other documents issued pursuant to pur- 
chases of livestock express written agreements setting forth the terms of 
any extension of credit granted the corporate respondent; 


(7) dissipating trust fund assets or expending funds received in pay- 
ment for meat, meat food products, and livestock products derived from 
livestock purchased in cash sales for any purpose other than pro rata 


payment of unpaid cash sellers of livestock after receiving notification 
of a failure to pay for livestock P.L. 94-410); and 


(8) failing to prepare and maintain accounts, records and memoranda 
which fully and correctly disclose all transactions involved in their 
packer business including but not limited to a cash receipts and disburse- 
ments journal, purchase and sales journals, inventory records, accounts 
receivable, and payable journal, and a general ledger. 


Respondents shall include in any written agreement for an extension 
of credit notification that transactions made pursuant to such agree- 
ment are not cash sales and the seller waives any rights that it might 
have under the trust provision of Section 206 of the Act (7 U.S.C. 196, 
P.L. 94-410). 


In accordance with Section 203 (b) of the Act (7 U.S.C. 193 (b), P.L. 
94-410) the individual respondent is assessed a civil money penalty of 
$2,500. This civil penalty shall be paid in installments of $100.00 begin- 
ning 30 days after the effective date of this order. Provided that pay- 
ment of such monthly installments shall be postponed for any month in 
which respondent provides a receipt from the Clerk of the United States 
District Court in Dallas, Texas showing payment of at least $100.00 of 
the $1,000.00 fine assessed in United States v. S & H Central Meat Pack- 
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ers, Inc., No. 37-77-610-D on July 11, 1977. Failure to comply with the 
installment payment provisions of this order will result in the entire 
amount of the remaining unpaid penalty falling due after 30 days de- 
fault in such payment. 


This Decision and Order shall be final and effective upon signature by 
the Administrative Law Judge and service by the Hearing Clerk upon re- 
spondents. 


(No. 18,366) 


In re BILL CODY and TOM Copy, d/b/a MORRIS COUNTY LIVESTOCK 
COMMISSION. P&S Docket No. 5451. Decided January 19, 1978. 


Accounts and records — incomplete or incorrect — Custodial account for 
shippers proceeds — failure to observe fiduciary duty in the administration 
of — False and fictitious names — consigning livestock in 


Where respondents wilfully violated the Act and the regulations in connection with their 
operations as a market agency thereunder as found herein, respondents are ordered 
to cease and desist from said violations. 


John Ford and Richard Davis, for complainant. 
Richard A. Koehler, Kansas City, MO, for respondents 


Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after the “Act”, instituted by a complaint filed on June 13, 1977, by the 
Acting Administrator, Packers and Stockyards Administration, under 
authority delegated by the Secretary of Agriculture. The complaint 
charges that respondents, who operate a stockyard posted under and 
subject to the Act, who sell livestock in commerce on a commission basis 
as a registered market agency and who buy and sell livestock in 
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commerce for their own account, wilfully violated the Act (7 U.S.C. 
§ § 208, 213 (a) and 221) and the regulations issued thereunder (9 CFR 
201.13 and 201.42). The alleged violations concern improper main- 
tenance and use of a custodial account, consignment of livestock in false 
and fictitious names, and failure to report a change in the nature of their 
business. 


Respondents filed an answer on July 22, 1977, admitting the jurisdic- 
tional allegations set forth in paragraph I of the complaint and denying 
all of its other allegations. 


Oral hearing was held before me in Texarkana, Texas, on October 26, 
1977. Complainant was represented by John E. Ford, Esquire, Office of 
the General Counsel, United States Department of Agriculture, Wash- 
ington, D.C. Richard A. Koehler, Esquire, Attorney at Law, Kansas City, 
Missouri, appeared for and on behalf of the respondents. 


Various stipulations were stated by the attorneys for the parties at the 
commencement of the hearing whereby respondents admitted all of the 
complaint’s factual allegations but none of its legal conclusions. Two wit- 
nesses testified on behalf of complainant. Complainant introduced 18 
exhibits into evidence. One witness testified on behalf of respondents. 
No exhibits were introduced in respondents’ behalf. 


Briefing was completed on January 9, 1978. 


FINDINGS OF FACT 


1. (a) Respondents, Bill Cody and Tom Cody, are partners doing busi- 
ness as Morris County Livestock Commission, with their principal place 
of business located at Omaha, Texas. Their mailing address is U.S. High- 
way #259 South, Omaha, Texas 75571. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and operating the 
Morris County Livestock Commission stockyard, a stockyard posted 
under and subject to the provisions of the Act, hereinafter “the stock- 
yard”; 


(2) Engaged in the business of selling livestock in commerce on 
a commission basis at the stockyard, and buying an selling livestock in 
commerce for their own account; and 


(3) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce. 
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2. Respondents, during the period from April 9, 1976 through April 
30, 1976, failed to maintain and use properly their “Custodial Account 
for Shippers’ Proceeds”, hereinafter “the custodial account”, thereby en- 
dangered the faithful and prompt accounting therefor and payment of 
the portions thereof due to the owners or consignors of livestock, in that: 


(a) As of April 9, 1976, respondents had outstanding checks drawn 
on the custodial account in the amount of $31,477.22 and had to offset 
such checks cash in the account in the amount of $13,427.88, no deposits 
in transit and no current proceeds receivable, resulting in a deficiency of 
$18,049.34 in funds available to pay shippers their proceeds. 


(b) As of April 16, 1976, respondents had outstnding checks drawn 
on the custodial account in the amount of $24,950.19 and had to offset 
such checks cash in the account in the amount of $2.45, no deposits in 
transit and no current proceeds receivable, resulting in a deficiency of 
$24,947.74 in funds available to pay shippers their proceeds. 


(c) As of April 30, 1976, respondents had outstanding checks 
drawn on the custodial account in the amount of $38,872.54 and had to 
offset such checks cash in the account in the amount of $10,400.94, de- 
posits in transit of $15,682.82 and no current proceeds receivable, 
resulting in a deficiency of $12,788.78 in funds available to pay shippers 
their proceeds. 


(d) Such deficiencies were due to respondents’ failure to deposit in 
the custodial account, within the time prescribed by the regulations, an 
amount equal to the proceeds receivable from sales of consigned live- 
stock. 


3. Respondents, at the stockyard, on or about the dates and in the 
transactions set forth below, consigned livestock to their market in false 
and fictitious names. 


Date Name Livestock Actual Consignor No. Of Net 
Of Sale Consigned In Of Livestock Head Amount 
3/22/76 Jim Johnson Bill Cody and Tom Cody 62 $10,270.65 
4/5/76 Larry Moore m z a 16 2,493.83 
4/5/76 John Foster , 56 9,522.83 
4/12/76 Claude Williams | af ” 80 15,476.39 
4/19/76 Jim Nance 75 17,022.25 
4/19/76 Roy Mason ‘ 4 ; 96 20,163.48 
5/3/76 Charles McKnight , : 56 8,610.42 


4. Respondents, during the period from on or about March 10, 1976 
through on or about April 21, 1976, while registered as a market agency 
selling on commission only, engaged in the business of buying and sell- 
ing livestock for their own account, in commerce, without reporting such 
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change in the nature of their business to the Administrator, Packers and 
Stockyards Administration, within ten (10) days after making the 
change. 


CONCLUSIONS 


I. Respondents failed to properly maintain and use their “Custo- 
dial Account for Shippers Proceeds” and a cease and desist order 
should be issued. 


Respondents admit that they did not, within the time prescribed by 
applicable regulation (9 CFR 201.42), deposit into the custodial account 
amounts equal to proceeds receivable from sales of consigned livestock. 
They further admit their delays resulted in the deficiencies alleged in 
paragraph II of the complaint. Respondents concede that a cease and de- 
sist order should be issued against them in this respect. Complainant, be- 
cause the custodial account has been brought into balance, does not seek 
the imposition of any sanction or penalty additional to the cease and de- 
sist order. 


The parties do go on to dispute whether these violations should be con- 
strued as “wilful” violations of the Act. The point of such debate is 
obscure. There is no requirement that a finding of wilfulness be made 
prior to the issuance of an appropriate cease and desist order under sec- 
tion 312 (b) of the Act (7 U.S.C. 213 (b) ). The Administrative Procedure 
Act does preclude “withdrawal, suspension, revocation, or annulment of 
a license” by an agency which has not given a licensee prior notice and 
opportunity for compliance “except in cases of wilfulness” (5 U.S.C. 
§ 558 (c) ). But as previously stated, complainant does not seek such re- 
lief. 


We therefore pass over this disputed point and find that the failure of 
respondents to observe their fiduciary duty in the administration of the 
custodial account was contrary to section 307 of the Act and in violation 
of section 312 (a) of the Act. See In re W. I. Bowman, 23 Agri. Dec. 1074 
(1964), affd, Bowman vy. U. S. Dept. of Agriculture, 363 F.2d 81, 25 
Agri. Dec. 958 (5th Cir. 1966); In re Vidalia Livestock Auction Inc., 30 
Agri. Dec. 741 (1971); In re Billy E. Dunnigan, et al., 34 Agri. Dec. 997 
(1974). 


Section 312 of the Act, 7 U.S.C. 213, provides: 


(a) It shall be unlawful for any stockyard owner, market agency, or dealer to 
engage in or use any unfair, unjustly discriminatory, or deceptive practice or 
device in connection with. . .the receiving, marketing, buying or selling on a 
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commission basis or otherwise, feeding, watering, holding, delivery, shipment, 
weighing or handling of livestock. 


(b) Whenever complaint is made to the Secretary by any person, or whenever 
the Secretary has reason to believe, that any stockyard owner, market agency, 
or dealer is violating the provisions of subdivision (a), the Secretary after notice 
and full hearing may make an order that he shall cease and desist from continu- 
ing such violation to the extent that the Secretary finds that it does or will exist 


Having concluded, after notice and full hearing, that respondents 
violated subdivision (a) of section 312, a cease and desist order should 
and shall issue, in accordance with subdivision (b) of the section, to deter 
similar violations in the future. 


II. Respondents, by consigning livestock to their market in false and 
fictitious names did not fully and correctly disclose all transactions in- 
volved in their business as required by section 401 of the Act, and the 
manner and form in which their accounts, records and memoranda shall 
hereafter be kept should be prescribed by the Secretary. 


Respondents admit that they consigned livestock to their market in 
false and fictitious names. Their purpose was explained by respondent 
Bill Cody in the signed statement he gave complainant’s investigator:' 


We then consign the livestock to our market in names that we make up so the 
buyers won’t know the cattle belong to us. We want them to think they are cat- 
tle from the country. (Complainant’s exhibit 18, pages 2 and 3) 


In furtherance of their purpose of concealing the true ownership of 
their livestock from purchasers, respondents prepared, issued and re- 
tained false invoices and accountings. They even issued checks payable 
to fictitious persons to carry out the deception. 


Although admitting these practices, respondents contend they have 
not violated section 401 of the Act because their identity as owners of 
the livestock was contained elsewhere in their records and because the 
Secretary has never stated that the buyer must know the identity of the 
seller. These contentions are contrary to the plain meaning of section 
401 (7 U.S.C. 221): 


Every packer or any live poultry dealer or handler, stockyard owner, market 
agency, and dealer shall keep such accounts, records, and memoranda as fully 


' At pages 6 and 7 of their brief, respondents challenge the admissibility and reliability of 
this exhibit. The exhibit was received without objection (Tr. 99); was offered only after the 
investigator’s independent recollection of the conversation had been challenged; and is 
found to be reliable, trustworthy, and far more credible than the testimony respondent, 
Bill Cody, later gave at the hearing. 
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and correctly disclose all transactions involved in his business . .. Whenever 
the Secretary finds that the accounts, records, and memoranda of any such per- 
son do not fully and correctly disclose all transactions involved in his business, 
the Secretary may prescribe the manner and form in which such accounts, rec- 
ords, and memoranda shall be kept, and thereafter any such person who fails to 
keep such accounts, records and memoranda in the manner and form prescribed 
or approved by the Secretary shall upon conviction be fined not more than 
$5,000, or imprisoned not more than three years, or both. 


It is obvious that respondents’ accounts, records and memoranda did 
not “correctly disclose all transactions involved in (their) business.” It is 
concluded that the Secretary, in these circumstances, should prescribe 
the manner and form in which such documents shall henceforth be kept 
to make a criminal sanction available as a deterrent to similar deceptions 
by respondents in the future. See In re Julian Clark, 30 Agri. Dec. 730 
(1971), and the cases previously cited. 


Complainant would also include such practices among those it would 
make subject to a cease and desist order. However, the authority for such 
orders is contained in section 312 (b) of the Act which limits their issu- 
ance to found violations of the section’s subdivision (a), and respondents 
have not, in these respects, been so charged. 


Complainant characterizes respondents’ violation as wilful. Inasmuch 
as “wilfulness” is immaterial to the record keeping requirements of sec- 
tion 401, such characterization is unnecessary and has not been adopted. 


Ill. Respondents violated section 213 (a) of the Act by failing to re- 
port a change in the nature of their business as required by 9 CFR 
201.13 and a cease and desist order should therefor issue. 


Section 201.13 of the regulations (9 CFR § 201.13) requires: 


(a) Whenever any change is made in the name or address or in the management 
or nature or in the substantial control or ownership of the business of a 
registrant, such registrant shall report such change in writing to the Ad- 
minsitrator, Washington, D.C., within 10 days after making such change. 


The regulation was promulgated pursuant to the authority conferred 
upon the Secretary by 7 U.S.C. 203 to require each market agency and 
dealer at a stockyard to have “registered with the Secretary, under such 
rules and regulations as the Secretary may prescribe, his name and ad- 
dress, the character of business in which he is engaged ....” It is 
ancillary to 9 CFR § 201.10 which requires every market agency or 
dealer to apply for registration. 


Respondents admit that subsequent to their registration as a market 
agency selling on commission only, they engaged in the business of buy- 
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ing and selling livestock for their own account in commerce (Tr. 4 and 5). 
They neither notified the Administrator in writing of this change nor 
did they give any kind of notice, written or otherwise, to complainant’s 
regional representatives (Tr. 48). They argue, nonetheless, that they 
should not be found to have violated the Act “because there are no pub- 
lished standards governing a registrant’s relation to that regulation,” 
and cite Solomon Valley Feedlot, Inc. v. Earl Butz, No. 76-1325; decided 
June 17, 1977, F.2d ___ (10th Cir. 1977). 


The case cited held that feedlots are not “dealers” as defined by the 
Act, 7 U.S.C. 201 (d), and are therefore exempt from its registration re- 
quirements. It has no present bearing since respondents’ activities are 
without question of the type requiring registration. 


Respondent did initially register as required, but were then obliged by 
9 CFR 201.13 to report in writing “any change ...in the... nature... 
of the business.” The regulation is simple and straightforward, requiring 
no further elucidation by other published standards for respondents’ 
relationship to it to be understood. When they made this substantial 
change in their business operations, without furnishing the requisite re- 
port, respondents violated both the regulation and section 312 (a) of the 
Act. In re Julian Clark, supra. And whether or not that violation was 
wilful, a cease and desist order should issue to deter similar violations in 
the future. 


Bill Cody and Tom Cody, individually, or as partners with each other 
or with other persons, in connection with their operations subject to the 
Act, shall cease and desist from: 


(1) Failing to deposit in their “custodial account for shippers’ pro- 
ceeds”, within the time prescribed by section 201.42 (c) of the regula- 
tions (9 CFR 201.42 (c)), an amount equal to the proceeds receivable 
from sales of consigned livestock; 


(2) Failing to otherwise maintain their “custodial account for ship- 
pers’ proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); and 


(3) Failing to notify the Administrator of the Packers and Stockyards 
Adminitration within the ten (10) day period specified in the regula- 
tions, of any change in the name, address, management, nature, control, 
or ownership of their business as registrants. 
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Respondents shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in their business subject 
to the Act, including the issuance of accounts of sale, invoices, and 
checks that disclose the full, true and correct names of the sellers and 
consignors of livestock. 


This decision shall become effective* on the sixth day after service 
upon the respondents. Copies shall be served upon the parties. 


* The Decision and Order became final March 3, 1978 and effective March 9, 1978.—Ed. 


(No. 18,367) 


In re DAVID LUTHER SIMPSON. P&S Docket No. 5509. Decided January 
25, 1978. 


Admission of facts — failure to file answer — Bonding requirements — fail- 
ure to comply with — Sanction 


Respondent, in failing to comply with the bonding requirements of the Act is in violation 
thereof in connection with his operations as a dealer under the Act. Respondent is 
suspended as a registrant under the Act until he is in full compliance with the bond- 
ing requirements thereof. 


Jane Campana, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
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partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 


seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complainant. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) David Luther Simpson, hereinafter referred to as the re- 
spondent, is an individual whose address is Route 5, Sparta, Tennessee 
38583. 


(b) Respondent is, and at all time material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the perfor- 
mance of his livestock obligations under the Act was terminated on No- 
vember 25, 1976. Respondent was notified by certified mail that if he 
continued his livestock operations without the required bond coverage, 
he would be in violation of section 312 of the Act and sections 201.29 
and 201.30 of the regulations promulgated thereunder. Notwithstand- 
ing such notice, respondent has continued to engage in the business of a 
dealer, buying and selling livestock in commerce for his own account 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations. 


CONCLUSIONS 
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By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ), and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29 and 
201.30). 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act, as amended, and the regulations without filing 
and maintaining a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent has complied with such requirements, a supple- 
mental order will be issued in this proceeding terminating this suspen- 
sion. 


This order shall be effective from the sixth day after the Decision be- 
comes final.* Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). 


*The Decision and Order became final March 8, 1978.—Ed. 
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(No. 18,368) 
LEROY ALLEN v. ROBERT LAND. PACA Docket No. 2-4209. Decided March 2, 1978. 


Contract price — modification of — Dumping — absent certificate for — 
Prevailing market value — entitlement to recovery of — Reparation 
awarded for modified contract price 


Where respondent failed in its obligation to secure a dump certificate for the tomatoes in 
issue or to dispose of them in the market place, respondent is liable to complainant 
for the modified contract price thereof in the amount of $2,590.00 for which repara- 
tion is awarded with interest. 


Dennis Becker, Presiding Officer. 
Complainant pro se. 
Paul E. Dew, Ripley, TN, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
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against respondent in the total amount of $2,590 in connection with a 
truckload of tomatoes shipped in interstate commerce from Lebanon, 
Indiana to Memphis, Tennessee. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 


Since the amount claimed as damages does not exceed $3,000, the 
shortened procedure provided in section 47.20 of Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement and respondent filed an answering statement. 
Neither party filed a brief. 


FINDINGS OF FACT 


Complainant is an individual doing business as Lebanon Farm Ac- 
count, whose address at the time of the transaction in issue in this pro- 
ceeding was Box 81, Lebanon, Indiana 46052. At the time of the trans- 
action involved herein complainant was licensed under the Act. 


2. Respondent, is an individual doing business as R. E. Land, with an 
address at 262 Washington Street, Ripley, Tennessee 38062. At the time 
of the transaction involved herein, respondent was licensed under the 
Act. 


3. On or about September 26, 1975, complainant, by oral contract, 
sold to respondent for shipment in interstate commerce, a truckload of 
800 cartons of tomatoes at an unspecified price. 


4. The tomatoes were shipped by truck from Lebanon, Indiana, to 
Memphis, Tennessee, commencing September 26, 1975, in a truck 
owned by Mr. C. D. Campbell, of Hodginsville, Kentucky. During tran- 
sit, Mr. Campbell’s truck broke down, but within a 24 hour period, the 
shipment was placed on another truck for the continuance of its journey. 
The record does not reflect the time and date when the tomatoes arrived 
in Memphis, Tennessee. 


5. Subsequent to the arrival of the tomatoes in Memphis, Tennessee, 
respondent contacted complainant to advise him that he had difficulty 
with the condition of the load. As a result of their conversation, respond- 
ent and complainant agreed that respondent was to sell 585 cartons of “6 
x 6’s” at $4.00 per carton and 100 cartons of “grade outs” at $2.50 per 
carton for a total contract price of $2,590. Respondent, when contacted 
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by an investigator of the Department of Agriculture on or about Novem- 
ber 18, 1975, admitted such an agreement existed. Respondent told the 
investigator at that time that he would pay complainant $2,590 with re- 
spect to the 685 cartons of tomatoes for which a price had been agreed 
upon. However, respondent never sent complainant a check as promised. 


6. A complaint was filed by complainant on March 18, 1976, which 
was within nine months after the alleged cause of action herein accrued. 


CONCLUSIONS 


Complainant avers that it sold 800 cartons of tomatoes to respondent 
on or about September 26, 1975, but subsequently entered into a modifi- 
cation of such contract with respect to them because their condition was 
less than that desired by respondent. As a result of such modification, 
complainant claims that respondent agreed to buy 585 cartons of the so- 
called “6 x 6’s” at a price of $4.00 per carton and 100 cartons of the so- 
called “grade outs” at $2.50 per carton for a total contract price of 
$2,590. Respondent claims that it did not purchase the truckload of 
tomatoes from complainant, but rather that such truckload was sent to 


it on consignment. Respondent paid the freight on the shipment as well 
as a market fee for space for the tomatoes for a period of six days. How- 
ever, respondent claims he was unable to sell enough boxes of tomatoes 
to pay the expenses attendant upon their receipt, and was forced to 
destroy the remainder of the tomatoes. 


On the basis of this limited record we find that complainant sold the 
tomatoes involved in this transaction, and agreed to a modification of 
the contract, rather than shipped them on consignment, so that com- 
plainant is entitled to recover $2,590. In any event, however, we need 
not rely upon very limited evidence to resolve this matter because re- 
spondent had an obligation to secure a dump certificate if it failed to dis- 
pose of the tomatoes in the marketplace. 


7 CFR 46.23 provides in pertinent part that “reasonable cause for de- 
stroying any produce exists when the commodity has no commercial 
value or when it is dumped by order of a local health officer . . . . When 
produce is being handled for or on behalf of another person, proof as to 
the quantities of produce destroyed or dumped in excess of 5% of the 
shipment shall be provided by procuring an official certificate showing 
that the produce has no commercial value from any person authorized by 
the Department to inspect fruits and vegetables.” The failure to secure a 
dump certificate with respect to the load of tomatoes in issue here is 
fatal to any defense which respondent may raise as to the condition of 
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the load. See William R. Lacy v. Florida Peach Co-op, Inc., 30 A.D. 809 
(1971). ? 


Even assuming a consignment was involved, having failed to sustain 
its burden that it had dumped all or a substantial portion of a load of 
tomatoes involved in this transaction, respondent cannot now assert a 
defense that the tomatoes were not marketable. Therefore complainant 
is entitled to recover the prevailing market value for tomatoes. Since 
both complainant and respondent averred that there were discussions 
with respect to the appropriate sale price for the tomatoes at $4.00 per 
carton for the “6 x 6’s” and $2.50 per carton for the “grade outs”, such 
prices are accepted as the appropriate market price even if we accepted 
respondent’s claim the transaction involved a consignment. 


In accordance with the foregoing, respondent is liable to complainant 
in the total amount of $2,590 and its failure to pay this amount is a vio- 
lation of section 2 of the Act, for which reparation should be awarded 
with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,590, with interest thereon at the rate of 
8% per annum from November 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


1 The regulations issued by the Secretary of Agriculture (7 CFR 46.1 through 46.45), also 
impose other requirements on consignees insofar as accounting to consignors is concerned. 
Respondent evidently failed to meet any of these requirements. The purpose of such 
requirements of course is to assure that in a fiduciary relationship the consignee accounts 
truly and correctly to the consignor with respect to the goods on consignment. 7 CFR 46.18 
requires a market receiver to keep in order of receipt a record of its produce received. 7 
CFR 46.19 requires that sales tickets bear printed serial numbers running consecutively, 
which ticket serial numbers shall not be repeated within a 90 day period. If the produce is 
on consignment, each sales ticket must show the lot number. 7 CFR 46.20 requires that for 
all consignments there be assigned to such shipment an identifying lot number. 7 CFR 
46.22 requires with respect to a consignment that “A clear and complete record shall be 
maintained showing justification for dumping of produce received on ... consignment 


” 
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(No. 18,369) 


PACIFIC FARM COMPANY v. JOHN E. RUSSO PRODUCE Co., INC. PACA 
Docket No. 2-4315. Decided March 2, 1978. 


Contract — modification of as to price — Suitable shipping condition — 
failure to prove breach of warranty of — Delay in transit — not caused by 
seller — Dumping — after failure to attempt a timely resale — Damages — 
failure to establish — Reparation awarded 


Where respondent accepted the lettuce in issue and failed to sustain its burden of proving 
breach of contract by complainant with resulting damages, and did not attempt to 
make a timely resale of said lettuce, respondent is liable to complainant for the pur- 
chase price thereof in the amount of $4,395.00. The amount of $2,500 paid com- 
plainant by Southern Pacific Railroad must be deducted from the contract price, 
however. This deduction leaves a total due and owing complainant by respondent in 
the amount of $1,895.00 for which reparation is awarded complainant against re- 
spondent with interest. 


Dennis Becker, Presiding Officer. 
William Tarp, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award in 
the adjusted amount of $2,145 in connection with a railroad carlot of let- 
tuce shipped in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 


Since the amount claimed as damages does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice 
(CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement. Respondent did not file an answering statement, 
nor did either party submit a brief. 
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FINDINGS OF FACT 


1. Complainant, Pacific Farm Company, is a corporation whose ad- 
dress is 1047 M Street, Firebaugh, California. 


2. Respondent, John E. Russo Produce Company, Inc., is a corpora- 
tion whose address is 2100 Park Street, Syracuse, New York. At the 
time of the transaction in dispute, respondent was licensed under the 
Act. 


3. On November 4, 1975, in the course of interstate commerce, com- 
plainant sold to respondent by oral contract negotiated through Joey’s 
Brokerage of Syracuse, New York, Inc. (hereinafter “Joey’s Brokerage”), 
1,250 cartons of lettuce, F.O.B. Cromir, California, at a price of $3.60 
per carton, plus 40¢ per carton for vacuum cooling, and a separate 
$20.00 fee for a recording thermometer, for a total price of $5,020. On 
November 7, 1975, the price was reduced by 50 cents per carton because 
the contract called for price protection “against decline thru Friday 7th 
shipper’s market”. Therefore, the total adjusted contract price was 
$4,395. 


4. On November 4, 1975, the carlot of lettuce was loaded upon a 
Southern Pacific Railroad car for shipment to Syracuse, New York, 
which car arrived in Syracuse, New York, on November 13, 1975, and 
was accepted at the time of arrival by respondent. 


5. Although the carlot arrived in Syracuse, New York, on the morning 
of November 13, 1975, the inspection requested by respondent was not 
completed until 3:00 p.m., November 14, 1975, because respondent had 
not made the railroad car accessible for inspection. The inspection com- 
pleted on November 14, 1975, revealed in relevant part that: 


“Heads or portions of heads not affected by condition factors are fresh and 
crisp. WRAPPER LEAVES: No decay. HEAD LEAVES: Average 4% damage 
by discoloration following bruising. Most samples none, some range from 9 to 
11 heads per carton, average 11% Bacterial Soft Rot in various stages, mostly 
initial stages, some advanced. 


6. On November 14, 1975, Joey’s Brokerage, acting on behalf of both 
the complainant and the respondent, prepared a document which states 
“Confirming phone conversation this date with Hal of Pacific Farm Co. 
and yourselves, (John Russo) car of lettuce to be handled for the account 
of whom it may concern.” 


7. Respondent took no action with respect to the carlot of lettuce until 
November 18, 1975, at which time a further inspection of its contents 
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was provided by the United States Department of Agriculture. The 
inspection revealed in relevant part that: 


Heads or portion of heads not affected by condition factors are fresh and crisp. 
WRAPPER LEAVES: No decay. HEAD LEAVES: Average 3% damage by red- 
dish brown discoloration following bruising. Range 6 to 19 heads per carton, 
average 54% decay. Decay is Bacterial Soft Rot in various stages, mostly ad- 
vanced. 


In addition, the record shows that between November 14, 1975, and 
November 18, 1975, the cooler on the railroad car had not been working 
for a period of two days. 


8. On November 18, 1975, respondent abandoned the railroad car to 
the railroad. Joey’s Brokerage filed a notice of claim with Penn Central 
Railroad Company on November 18, 1975, on behalf of both parties to 
this proceeding, in which it notified the reasons for such claim would be 
as follows: (1) Late arrival; (2) condition; and (3) unit not operating two 
days. 


9. Respondent has made no payment to complainant with respect to 
the contract price, as modified, in this transaction. Subsequently, com- 
plainant, through its agent Western Growers Association, made a claim 
against Southern Pacific Transportation Company with respect to 
deterioration of the carlot during transit, and received and accepted an 
offer from Southern Pacific in the amount of $2,500, reducing the total 
in issue in this proceeding to $2,145. 


10. A formal complaint was filed on May 5, 1976, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant is entitled to reparation unless respondent has shown 
that the carlot of lettuce was not in suitable shipping condition when it 
was placed F.O.B. a railroad car in Cromir, California, on November 4, 
1975. Respondent has failed to do so. 


The regulations, 7 CFR 46.43 (j), define suitable shipping condition in 
connection with an F.O.B. sale to mean that “the commodity, at time of 
billing, is in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery without ab- 
normal deterioration at the contract destination agreed upon between 
the parties.” In accordance with 7 CFR 46.43 (i) when a sale is made 
F.O.B. “the buyer assumes all risk of damage and delay in transit not 
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caused by the seller irrespective of how the shipment is billed. The buyer 
shall have the right of inspection at destination before the goods are 
paid for to determine if the produce shipped complied with the terms of 
the contract at time of shipment, subject to the provisions covering suit- 
able shipping condition.” 


As provided in 7 CFR 46.44 (a) (2) “If the contract does not specify a 
U.S. grade or percentage of condition defects, the lettuce at destination 
may contain a maximum of 15 percent, by count, of the heads in any lot 
which are damaged by condition defects, including therein not more 
than 9 percent serious damage of which not more than 5 percent may be 
decay affecting any portion of the head exclusive of wrapping leaves.” 
As was shown by the inspection made by the United States Department 
of Agriculture on November 14, 1975, the tolerances with respect to de- 
cay of lettuce exceeded the 5 percent maximum by 6 percent, being an 
average of 11 percent decay. 


As was held in J. J. Crosetti Company v. Yeckes-Eichenbaum, Inc., 30 
A.D. 287 (1971), when goods have been sold free on board subject to suit- 
able shipping condition warranty, a delay in transit voids such suitable 
shipping condition warranty, and the receiver must bear the risk of dete- 
rioration in quality. The shipment in issue left California on November 
4, 1975, and arrived in Syracuse, New York, on November 13, 1975. A 
nine day period of time for the transportation by rail of goods of this na- 
ture appears, on the basis of this record, to have been the result of a de- 
lay in transit. The broker who negotiated the contract notified Penn 
Central Railroad Company on November 18, 1975, that among other 
reasons for making a claim against the railroad was the fact that the 
goods were subject to “late arrival”. Furthermore, complainant in its 
Amendment to Complaint filed on December 28, 1976, averred that it 
had made a claim through the Western Growers Claim Service on the 
Southern Pacific Transportation Company which resulted in payment to 
Western Growers Claim Service of $2,500, $2,250 of which was paid to 
complainant after deduction of a $250 service fee. Complainant averred 
that the payment was made because the Southern Pacific Transporta- 
tion Company admitted a two day delay in transit for which it was li- 
able. Unfortunately, complainant did not attach to its opening state- 
ment submitted on December 28, 1976, two exhibits which would have 
substantiated such claim. However, in view of the action of Joey’s Brok- 
erage, and the failure of respondent to reply to the assertions made by 
complainant in its Opening Statement, we have no choice but to con- 
clude that the settlement afforded by the railroad was as asserted by the 
complainant. 


We are further led to our conclusion in this regard by the fact that 
even after the inspection on November 14, 1975, respondent failed to 
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take any action for four days to dispose of the lettuce involved. During 
this period of time, the cooler on the railroad car wsa turned off for a pe- 
riod of two days, which responsibility is attributable to respondent, and 
respondent having received and accepted the carlot, respondent was un- 
der an obligation to dispose of it in a manner which would fetch the 
highest possible price under the circumstances. Respondent having 
failed to do so, and the lettuce having deteriorated to a condition in 
which it was more than 50 percent decayed, respondent dumped the pro- 
duce. Therefore, respondent has failed, in any event, to establish any 
damages which it may have suffered. Consequently, complainant is en- 
titled to the full contract price. * 


Having failed to meet its burden of proving a breach of contract by 
complainant, or any resultant damages, respondent is liable for the con- 
tract price less adjustments. The contract price of $5,020 was reduced by 
agreement to $4,395 and further reduced by $2,500 paid to complainant 
by Southern Pacific Transportation Company. The $250 fee deducted by 
Western Growers Claim Service should not be deducted from the $2,500 
paid by Southern Pacific since it was complainant’s choice, rather than 
that of respondent, to seek settlement with the railroad company 
through an intermediary. Therefore, complainant should be awarded 
$1,895. Respondent’s failure to pay such sum is a violation of section 2 
of the Act, for which reparation should be awarded with interest. 


Within 30 days from the date of this Order, respondent shall pay to 
complainant as reparation $1,895 with interest thereon at the rate of 8 
percent per annum from December 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


* We are also impressed by the fact that the USDA and State of California Department of 
Agriculture provided an inspection of the carlot on November 4, 1975, in Cromir, Califor- 
nia, but made no mention of any abnormal deterioration in condition as a result of decay. 
Such circumstance leads us to the conclusion that the respondent has failed to show any 
likelihood that the lettuce was of poor condition at its point of origin. 
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VENTURA VALLEY PACKING Co., INC. v. DAVE WALSH Co., INC. PACA 
Docket No. 2-4540. Decided March 2, 1978. 


Accord and satisfaction — failure to establish — Express warranty — ab- 
sence of — Contract price — failure to pay in full — Reparation awarded 


Where respondent accepted all of the carrots in issue and failed to sustain its burden of 
proving breach of contract by complainant, respondent is liable to complainant for 
the total contract price thereof, less the amount already paid thereon by respondent, 
for a total due and owing of $1,818.00 for which reparation is awarded complainant 
with interest. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $1,818.00 in connection with a 
shipment of carrots in foreign commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 


Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 
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1. Complainant, Ventura Valley Packing Co., Inc., is a corporation 
whose address is 515 East Fifth Street, Oxnard, California. 


2. Respondent, Dave Walsh Co., Inc., is a corporation whose address is 
P.O. Box 1108, Oxnard, California. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. From April 7, 1976, through April 23, 1976, complainant, pur- 
suant to oral contract, sold to respondent 11 lots of carrots for a total in- 
voice price of $3,139.85, F.O.B. Complainant contemplated that all of 
the carrots would be shipped in interstate commerce. Respondent con- 
templated that one lot consisting of 300 packages (Invoice No. 12347), 
contracted for on April 8, 1976 (hereinafter Lot 12347) would be 
shipped to Canada. 


4. On or about April 9, 1976, complainant transferred possession of 
Lot 12347 to respondent’s truck at Oxnard, California. 


5. Thereafter, respondent shipped Lot 12347 to its customer in Can- 
ada, Shelly Western, who was forced to dump it after a Canadian in- 
spection showed the carrots to contain grade defects of 8% to 15% 
woody. As a result, Shelly Western billed respondent for its alleged loss 
of $1,818.00. 


6. Respondent sent complainant a check (No. 001876), dated May 19, 
1976, for $1,321.85, the difference between complainant’s total invoice 
price of $3,139.85 and the $1,818.00 for which respondent was billed by 
Shelly Western. The check was accepted by complainant. 


7. Respondent’s representative sent a letter to complainant, dated 
August 26, 1976, in which he stated, “[o]n behalf of the Dave Walsh Co. 
regarding the above complaint, Dave Walsh releases their check 
#001876 in the amount of $1,329.85 as the undisputed amount without 
prejudice to the rights of either party.” Respondent has since failed to 
pay any part of the remaining $1,818.00. 


8. A formal complaint was filed on December 20, 1976, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent disputes complainant’s claim on three grounds. First, that 
complainant’s acceptance of its May 19, 1976, check constituted an 
accord and satisfaction, which relieves respondent of any further liabil- 
ity; second, that at the time the contract was entered into, complainant 
expressly warranted that Lot 12347 would meet Canadian import 
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requirements; and third, that the condition of the carrots comprising 
Lot 12347 was such that complainant clearly breached its implied 
warranty of suitable shipping condition. 


In order for there to be an accord and satisfaction, the debtor must 
make it clear to the creditor that the debtor’s payment is offered “as full 
satisfaction of his [the creditor’s] claim and not otherwise. If it is not so 
rendered, there is no accord ....” Corbin on Contracts sec. 1277 (1962 
Ed.). In this case, respondent offered the $1,321.85 check “as the undis- 
puted amount without prejudice to the rights of either party” (see Find- 
ing No. 7), not in full satisfaction of complainant’s claim. An accord and 
satisfaction, therefore, could not have legally occurred. 


Respondent asserts that complainant was made aware that Lot 12347 
would be shipped to Canada, and assured respondent that the carrots 
would meet Canadian import requirements. This is denied by 
complainant. The burden of proof is upon respondent to establish by a 
preponderance of the evidence the existence of the claimed express war- 
ranty. Daniel H. Hudson v. Battleground Farms, 17 A.D. 177 (1958). 
There is no evidence, other than respondent’s own assertions, that Can- 
ada was agreed to be the contract destination at the time the contract 
was entered into. Complainant’s invoice, which appears to have been re- 
ceived by respondent without objection on April 19, 1976, sets forth the 


contract terms as merely “F.O.B.” (see respondent’s Exhibit No. 2a). We 
must, therefore, conclude that respondent has failed to sustain its bur- 
den of proof on this issue. 


Respondent’s claim of a breach by complainant of the implied warr- 
anty of suitable shipping condition is also without merit. The suitable 
shipping condition warranty applies only to condition factors. The 
Canadian inspection revealed the characteristic of woodiness, a grade 
defect. This is not evidence of a breach of contract on the part of 
complainant, however, since complainant gave no warranty with respect 
to grade. 


It is undisputed that respondent accepted all 11 lots of carrots. Having 
accepted them, respondent is liable for the full contract price, less the 
undisputed amount already paid to comlainant and less provable damges 
sustained as a result of any breach of contract by complainant. Harry 
Wolf v. Mendelson-Zeller Co., Inc., 34 A.D. 690 (1975). Since it has not 
been proven that complainant was in breach of contract, respondent is li- 
able to complainant for $3,139.85 less $1,321.85, or $1,818.00, and its 
failure to pay such sum is a violation of section 2 of the Act, for which 
reparation should be awarded with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to the 
complainant, as reparation, the sum of $1,818.00, with interest thereon 
at the rate of 8 percent per annum from May 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,371) 


VUKASOVICH, INC. v. FELDMAN BROTHERS PRODUCE Co., INC. PACA 
Docket No. 2-4137. Decided March 2, 
1978. 


F. o. b. transaction — Suitable shipping condition warranty — breach of — 
Good delivery standards — failure to meet — Rejection — proper and with 
timely notice of — Diversion and consignment — claim for damages — Ap- 
peal inspection — not reversing original inspection — Dismissal 


Where complainant failed to sustain its burden of proving that the lettuce in issue met 
good delivery standards and that respondent’s rejection thereof was without reason- 
able cause, the complaint is dismissed. 


Counterclaim — for damages — Condition defects — tipburn, russet 
spotting — Serious damage — live worms — Proper rejection — buyer’s 
remedy — Recovery of damages — difference between market price and 
contract price — Reparation awarded 


Where respondent’s rejection of the lettuce in issue was proper, respondent is entitled to re- 
cover as damages the difference between the market price and the contract price. 
The market price of $6,875.00 less the contract price of $4,332.50 and the freight 
charge of $2,292.88, which is an expense saved by respondent due to the breach by 
complainant, leaves $249.62 due respondent as damages. Reparation in the amount 
of $249.62 is awarded respondent against complainant with interest from May 1, 
1975 until paid. 


George Whitten, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Randall E. Ellington, Youngstown, OH, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award of 
$1,509.85 against respondent in connection with the sale of a carload of 
lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer denying liability to com- 
plainant and counterclaiming for damages for breach of warranty in an 
amount in excess of $2,000.00. Complainant filed a reply to the counter- 
claim. 


Since the amount of damages claimed does not exceed $3,000.00 in 
either the complaint or counterclaim, the evidence was submitted in ac- 
cordance with the shortened procedure, as provided in the Rules of Prac- 
tice (7 CFR 47.20). In accord with this procedure, respondent filed an an- 
swering statement, and complainant submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Vukasovich, Inc., is a corporation whose address is 
P.O. Box 1388, Yuma, Arizona. At the time of the transaction in dispute 
complainant was licensed under the Act. 


2. Respondent, Feldman Brothers Produce Co., Inc., is a cor- 
poration whose address is P.O. Box 1345, Youngstown, Ohio. At the 
time of the transaction in dispute respondent was licensed under the 


Act. 


3. On April 24, 1975, complainant sold to respondent, by oral con- 
tract, in interstate commerce, one rolling carload of 1,250 cartons of Ice- 
berg lettuce at $3.00, plus $.10 brokerage, $.35 precooling and $20.00 
Ryan Recorder fee, for a total of $4,332.50 F.O.B. shipping point. The 
contract was negotiated by Fry Distributing Co., a broker located in 
Chicago, Illinois. 


4. The lettuce, shipped by rail from Yuma, Arizona on April 21, 1975, 
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was federally inspected at shipping point on April 21, and certified U.S. 
Grade No. 1. 


5. On April 24, 1975, the lettuce, which was destined for Chicago, 
Illinois, was diverted to respondent in Youngstown, Ohio, and arrived on 
April 28, 1975. 


6. Upon arrival, a federal inspection was requested by respondent and 
made on April 28, 1975 at 2:30 p.m. The inspection certificate reads, in 
pertinent part, as follows: 


Products Inspected: Iceberg type LETTUCE in cartons printed “Kathy Anne 2 
Doz. Lettuce, Produce of U.S.A. Vukasovich, Inc., Watsonville, Calif.” Appli- 
cant states car consists of 1,250 cartons. 


Condition of Load: Lengthwise and crosswise load; 5 rows, 7 and 8 layers. 
Temperature of Product: Doorway: Top 38°F. Bottom 40°F. 


Condition: Heads or portions of heads not affected by condition defects are 
fresh and crisp. Wrapper leaves: No decay. Head leaves: Damage by Tipburn in 
most cartons none, in many, 2 to 7 heads per carton, average 6% including 3% 
serious damage. Serious damage by worms (live worms present) ranges from 2 
to 8 heads per carton, average 17%. Average 1% damage by Russet Spotting. 
Average 3% decay. 


Remarks: Inspection and certificate restricted to product and lading in upper 
4 layers of load. 


7. On April 28, 1975, respondent rejected the lettuce based on the 
above inspection, and so advised the broker Fry Distributing Co. The 
broker immediately advised con plainant that respondent was rejecting 
the shipment. Complainant then diverted the lettuce to Consumer’s 
Produce Co. in Pittsburgh, Pennsylvania to be handled on consignment. 

8. On May 2, 1975 at 7:15 a.m. a second inspection was made of the 
lettuce in Pittsburgh. The inspection certificate reads, in pertinent part, 
as follows: 


Products Inspected: Iceberg LETTUCE in cartons printed, “Kathy Anne, 
Vukasovich, Inc., Watsonville, Calif., 2 Doz. Lettuce.” (Arizona) 


Condition of Load: Partly unloaded; approximately 4/5 of load remaining. 
Lengthwise, crosswise, load; 5 and 6 rows, 7 and 8 layers. 


Temperature: Doorway and quarter length: Top 40°F., Bottom 40°F. 


Condition: Heads or portions of heads not affected by condition factors are 
fresh and good green color. Wrapper leaves: Average 1% decay. Head leaves: 
From 1 to 4 heads in most cartons, many none, average 6% damage by internal 
Tipburn. From 1 to 3 heads in most cartons, many none, average 4% damage by 
Rib Discoloration. 1 or 2 heads in most cartons, many none, average 3% dam- 
age by Russett Spotting. average 1% decay. Decay is Bacterial Soft Rot, early 
stages. 
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Remarks: Inspection and certificate restricted to above lot remaining at time 
of inspection. Inspection made during process of unloading. 


9. On May 2, 1975 at 1:00 p.m. a third inspection was made. The 
certificate covering this inspection reads, in pertinent part, as follows: 


Products Inspected: LETTUCE, Iceberg type in fiberboard cartons printed 
“Kathy Anne, 2 Doz. Lettuce, Vukasovich, Inc., Watsonville, Calif.” Applicant 
states 1,250 cartons. 


Condition of Load: Partly unloaded lengthwise, crosswise load; 5 and 6 rows, 
7 and 8 layers. 


Temperature of Product: Doorway—Top 40°F., Bottom 40°F., Quarter 
Length - Top 40°F., Bottom 40°F. 


Condition: Heads or portions of heads not affected by condition factors are 
fresh and good green coior. 


Wrapper leaves: Average 1% decay. Head leaves: From 1 to 4 heads in most 
cartons, many none, average 6% damage by internal Tipburn. From 1 to 3 
heads in most cartons, many none, average 4% damage by Rib Discoloration. 1 
or 2 heads in most cartons, many none, average 3% damage by Russett Spot- 
ting. Average 1% decay. Decay is Bacterial Soft Rot, early stages. 


Remarks: Inspection made during process of unloading and restricted to part 
of load remaining at time of inspection. This supersedes certificate C 6803 (the 
certificate issued on May 2, 1975 at 7:15 a.m.) and covers an appeal inspection 
of the above-mentioned shipment which was previously inspected April 28, 
1975 Youngstown, Ohio (63) and reported on Federal Certificate D 66464 
which is reversed as to condition. 


10. Complainant received $2,822.65 as net proceeds from the sale of 
the lettuce by Consumer’s Produce Co. 


11. Respondent has refused to pay complainant $1,509.85, the bal- 
ance of the purchase price remaining after the sale of the lettuce by Con- 
sumer’s Produce Co. 


12. Complainant filed its complaint on January 2, 1976, which was 
within 9 months after the date the cause of action accrued. 


13. Respondent filed a counterclaim on February 26, 1976, arising 
out of the transaction described above. 


CONCLUSIONS 


There is no dispute between the parties that the contract, described in 
Finding 3 existed, or that repondent rejected the lettuce upon its arrival 
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on April 28, 1975. What is in contention is whether respondent's rejec- 
tion of the lettuce was substantively reasonable. ' The resolution of this 
question turns on whether the lettuce met good delivery standards. 
Complainant has the burden or proving, by a preponderance of the 
evidence, that the rejection was not with reasonable cause, or, more 
specifically, that the lettuce did meet the good delivery standards. 
Heggeblade-Marguleas-Tenneco v. Fisher Foods, 33 A.D. 1443 (1974). 


A rejection of lettuce, which fails to meet delivery standards in breach 
of the warranty of suitable shipping condition attending an f.o.b. sale, is 
a rejection for a reasonable cause. Eady & Associates v. Staunton Fruit & 
Prod. Co., 33 AD. 1633 (1974). The good delivery standards for lettuce 
of unspecified grade are found at section 46.44 (a) (2) of the Regulations 
and read as follows: 


“If the contract does not specify a U.S. grade or percentage of condition defects, 
the lettuce at destination may contain a maximum of 15 percent, by count, of 
the heads in any lot which are damaged by condition defects, including therein 
not more than 9 percent serious damage of which not more than 5 percent may 
be decay affecting any portion of the head exclusive of wrapping leaves . . .” (7 
CFR 46.44 (a) (2) ). 


Complainant contends that the appeal inspection of May 2, 1975, 


showing only 14% condition defects, renders the April 28, 1975, inspec- 
tion, which showed 27% condition defects including the presence of live 
worms, null and void; and that the appeal inspection proves that the let- 
tuce met the good delivery standards. As authority for these proposi- 
tions, complainant cites Cargill Produce v. Sobiech Irrigation Equip- 
ment, 33 A.D. 1141 (1974). 


The Cargill case is very similar to the case at hand. In Cargill a ship- 
ment of onions was federally inspected upon arrival in Goshen, New 
York and was found not to have been U.S. No. 1 as required by the con- 
tract because of the presence of 1% black mold and 8% decay. Sobiech, 
the respondent, rejected the shipment based on this inspection and Car- 
gill diverted the onions to New York City where an appeal inspection 
was made 6 days later. The appeal inspection found that the onions con- 
tained 9% black mold and 1% decay rather than the 1% black mold and 
8% decay found at the original inspection. It was held that the appeal in- 
spection rendered the original inspection null and void, even though 
proper procedures were not followed. (The improper procedures alleged 
were the failure to notify th respondent of the appeal inspection, and 


‘That respondent met the procedural criteria for an effective rejection—rejection within a 
reasonable time and seasonable notification to the seller of the rejection (Uniform Com- 
mercial Code, Section 2-602)—is clear from the evidence and is not in dispute. 
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that a financially intereested party did not request the appeal inspec- 
tion.) Stated more precisely, the Cargill holding was that an appeal in- 
spection that is substantively valid will overrule a prior inspection even 
though the appeal inspection may be procedurally invalid. The Cargill 
opinion, at p. 1150, indicated that “inadequate sampling or some similar 
fault” would constitute substantive invalidity of the appeal inspection. 


There is no claim by respondent that there was inadequate sampling 
during the appeal inspection. However, respondent does claim that the 
appeal inspection is substantively invalid because it was performed on 
only 80% of the original load. There is some confusion regarding how 
much of the load was covered by the appeal inspection. The appeal in- 
spection certificate quoted in Finding of Fact 9 says that “Applicant 
states 1,250 cartons,” which is the full load. However, in the Remarks 
section, the certificate states that the “Inspection (was) made during the 
process of unloading and restricted to the part of the load remaining at 
the time of inspection.” This is the same statement that was made in 
reference to the prior inspection (see Finding of Fact 8) which only 
covered 80 percent of the load. Therefore, we conclude that the appeal 
inspection was made on 80 percent of the load, or 1,000 cartons, despite 
applicant’s statement that the full load was present. 


We believe that an appeal inspection of only a portion of the load that 
was originally inspected is a fault similar to inadequate sampling be- 
cause it does not guarantee an accurate review of the original inspection. 
Such an inspection may be valid in its own right, but not as an appeal 
that renders the original inspection null and void. Therefore, since only 
80 percent of the original load was the subject of the appeal inspection, 
we conclude that the original inspection was not reversed by the sub- 
sequent appeal inspection. This holding is consistent with Cargill, for in 
Cargill the entire load of onions that was first inspected was present at 
the appeal inspection. 


The original inspection found serious damage due to live worms. This 
finding was backed up by sworn affidavits submitted by Donald Santisi 
of Santisi Produce Co., which was offered the lettuce after respondent 
rejected, and by Frank Root, an employee of respondent. Weighing this 
evidence against the subsequent inspection in Pittsburgh which found 
no live worms or worm damage, we conclude that the lettuce did not 
meet good delivery standards at time of delivery in Youngstown, and the 
complaint should be dismissed. 


Respondent filed a counterclaim for damages alleging the following: 


By reason of the breaches of warranty ... and by reason of complainant’s 
frivolous and bad faith attempt to collect damages for a contract which was 
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breached by complainant and not by respondent, and due to the lost sales as the 
result of the delay in replacing the nonconforming commodity, respondent has 
suffered and shall continue to suffer damages, incidental damages and con- 
sequential damages in excess of $2,000.00. 


A claim for breach of warranty will lie only when the buyer has ac- 
cepted the goods (UCC 2-714). Since respondent properly rejected, dam- 
ages based on breach of warranty cannot be awarded. Respondent’s 
claim for damages based on complainant’s alleged bad faith attempt to 
collect damages from respondent is in the nature of punitive damages 
which are rarely, if ever, awarded. In any case, complainant’s claim had 
a reasonable basis and, therefore, was not frivolous or brought in bad 
faith. Respondent’s final basis for damages is lost sales due to the delay 
in obtaining lettuce to replace the rejected lettuce. Lost sales is a species 
of consequential damages which must be proved, and respondent has of- 
fered no proof of its lost sales. Respondent is not remediless, however. 
Section 2-713 of the UCC allows a buyer, who has properly rejected, to 
recover the difference between the market price and the contract price, 
plus any incidental or consequential damages, and less expenses saved in 
consequence of the breach. For the market price we will use the price 
shown by the Market News Service for Iceberg lettuce in Cleveland, 
Ohio which is representative of the Youngstown, Ohio market, on April 
29, 1975, which from the evidence appears to be the first day the lettuce 
could have been sold by respondent. This price is $5.50 per carton. Thus 
for 1,250 cartons the market price is $6,875.00. This amount less the 
contract price of $4,332.50, and less the cost of freight, $2,292.88, 
which was an expense saved by respondent in consequence of the breach, 
equals respondent’s damages of $249.62. Respondent did not prove in- 
cidental or consequential damages. Complainant’s failure to pay this 
amount to respondent is a violation of section 2 of the Act for which 
reparation should be awarded with interest. 


The complaint is hereby dismissed. 


Within 30 days from the date of this order, complainant shall pay to 
respondent, as reparation, $249.62, with interest thereon at the rate of 8 
percent per annum from May 1, 1975, until paid. 


Copies of the order shall be served on the parties. 
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(No. 18,372) 


WATSONVILLE BERRY CO-OP v. JOS. NOTARIANNI & Co. PACA Docket 
No. 2-4154. Decided March 7, 1978. 


F. o. b. sale — Suitable shipping condition — failure to prove breach of war- 
ranty of — Reparation awarded 


Where respondent failed to sustain its burden of proving breach of warranty by complain- 
ant with respect to the produce in issue, respondent is liable to complainant for the 
contract price thereof, $9,120.80, less the $3,940.00 already paid by respondent 
thereon, for a total due and owing of $5,180.80 for which reparation is awarded 
with interest. An additional amount of $1,871.00 for fees and expenses in connec- 
tion with the oral hearing herein is also awarded complainant against respondent 
with interest. 


Andrew Y. Stanton, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $5,180.80 in connection with a 
shipment of strawberries in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent who filed an answer thereto denying liability to 
complainant. 


An oral hearing was held in Scranton, Pennsylvania on May 4, 1977. 
Complainant was represented at the hearing, and one witness testified 
on its behalf. Neither respondent, nor any representative of respondent, 
appeared at the hearing. Briefs were filed by both parties. 


FINDINGS OF FACT 
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1. Complainant, Watsonville Berry Co-Op, is an unincorporated as- 
sociation whose address is P.O. Box 825, Watsonville, California. 


2. Respondent, Jos. Notarianni & Co., is a partnership composed of 
William Notarianni, Elizabeth Cognetti, Charles Braida, and the Estate 
of Letizia Notarianni, whose address is 703 Wyoming Avenue, Scranton, 
Pennsylvania. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 


3. On June 10, 1975, complainant, by oral contract, sold to respond- 
ent, through Dan Garcia acting as broker, a truckload of strawberries for 
a total price of $9,120.80 f.o.b. 


4. On June 10, 1975, complainant shipped a truckload of strawberries 
from Watsonville, California, in interstate commerce to respondent at 
Scranton, Pennsylvania, where it arrived on Saturday, June 14, 1975, 
and was accepted by respondent. 


5. On Monday, June 16, 1975, at 12:50 p.m., the truckload underwent 
a Federal inspection, which revealed, in pertinent part, as follows: 


Condition of Equipment: Temperature controls in operation. 


Products Inspected: STRAWBERRIES in 1 pint baskets packed in fiberboard 
trays branded “Berry Bowl California Strawberries, Watsonville Berry Co- 
operative, Watsonville, Calif., 12 pint baskets”. Applicant states 2304 trays. 


Condition of Load: Through lengthwise load, 3 rows, 16 layers. 2 pallets wide. 


Temperature of Product: At rear doors, top 51° F bottom 41° F. 


Quality: Clean, well developed, generally well, some fairly well colored. Grade 
defects average 2% missing capstems. 


Condition: Generally ripe and firm and bright. Decay ranges 3 to 8% most, 
none in many, average 3% Gray Mold Rot, mostly early stages, some advanced. 


Grade: Meets quality requirements, but fails to grade U.S. No. 1 only account 
of condition. 


Remarks: Inspection and certificate restricted to product and lading to 566 
trays being unloaded at time of inspection and 2 pallets nearest rear doors of 
trailer and in that portion of load remaining at time of inspection. 


6. The Ryan tape showed the air temperature of the truckload, during 
transit, to range from 35° F to 38° F. 


7. On June 16, 1975, at 2:30 p.m., the broker contacted complainant 
by telephone and related the results of the inspection that had been told 
him by respondent. 
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8. On June 17, 1975, at 8:15 a.m., the truckload underwent a follow- 
up Federal inspection which revealed, in pertinent part, as follows: 


Condition of Equipment: Temperature controls in operation. 


Products Inspected) STRAWBERRIES in 1 pint baskets packed in fiberboard 
trays branded “Berry Bowl California Strawberries, Watsonville Berry Co- 
operative-Watsonville, Calif., 12 dry pints”. Applicant states 960 trays. 


Condition of Load: Lengthwise load, 3 rows, 16 layers, 2 pallets wide. Partly 
unloaded. 10 pallets remaining. 


Temperature of Product: ‘2 length, top 41° F, bottom 38° F. 


Quality: Clean, well developed, generally well, few fairly well colored. Grade 
defects average 2% missing capstems. 


Yondition: Mostly ripe and firm and bright. Decay ranges 3 to 100% in most 
baskets, none in many, average 21% Gray Mold Rot and Rhizopus Rot, mostly 
early stages, many well developed. 


Grade: Meets quality requirements, but fails to grade U.S. No. 1 only account 
of condition. 


Remarks: Inspection and certificate restricted to product and lading to 2 pal- 
lets nearest rear doors of trailer and upper 4 layers in that portion of load re- 
maining at time of inspection. Above load previously inspected and reported on 
Federal certificate No. D-80015. 


9. After the inspection, respondent contacted the broker, who called 
complainant, conveyed the inspection results, and informed complain- 
ant that respondent wanted to handle the goods on consignment. Com- 
plainant refused to consign the strawberries. 


10. On October 24, 1975, respondent wrote complainant a letter, en- 
closing a check for $3,940.00, and informing complainant that the check 
could be accepted without prejudice to the rights of either party. To 
date, respondent has not paid the balance of $5,180.80 which complain- 
ant claims to be due and owing. 


11. A formal complaint was filed on January 5, 1976, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


In a “Notice of Hearing”, dated March 23, 1977, the parties were in- 
formed by the Department of the exact date, place, and time of the hear- 
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ing. The notice was sent to both parties by registered mail, and their re- 
ceipt of the notice is evidenced by the registered return receipt cards in 
the file. However, neither respondent, nor any representative of 
respondent, appeared at the hearing. At the hearing, upon complainant’s 
request, the complaint and attached exhibits, the deposition of Charles 
Copple and attached exhibits, and the depositions of Dan Garcia and Sal 
Cognetti were submitted in evidence. Accordingly, under the Rules of 
Practice, the only matters to be considered as evidence in this proceed- 
ing are the testimony at the hearing, those items introduced by 
complainant, and the Department’s report of investigation. See 
Marketeers, Inc. v. Max Karas [ Co., 16 A.D. 908 (1957). Respondent’s 
answer is considered as a pleading, joining the issues between the 
parties, but not as evidence of those matters alleged therein. 


The dispute centers on the condition of the strawberries when they 
arrived at respondent’s place of business on June 14, 1975. Respondent 
claims they were in such poor condition as to indicate a breach of the 
warranty of suitable shipping condition. Complainant contends that the 
condition of the strawberries was adequate, and moreover, that the suit- 
able shipping condition warranty was inapplicable due to abnormal 
transportation conditions. 


It is not denied that respondent accepted the produce. Respondent is, 
thus, liable for the purchase price, less any damages resulting from 
complainant’s breach of the warranty of suitable shipping condition 
attending this f.o.b. sale. Respondent bears the burden of proving, by a 
preponderance of the evidence, both the breach and damages. Bilroy’s 
Farms, Inc. v. Ruby Produce Company, Inc., 30 A.D. 1004 (1971). 


The Federal inspection which took place on Monday, June 16, 1975, 
disclosed condition defects which, although they caused the strawberries 
to fail to grade U.S. No. 1 (which is irrelevant, since the contract did not 
call for U.S. No. 1 fruit), did not render them in breach of the suitable 
shipping condition warranty. 

Respondent argues that the June 16, 1975, inspection was restricted, 
and that the June 17, 1975, inspection, which disclosed substantial con- 
dition defects, should carry more weight. However, far fewer trays of 
strawberries were subject to the June 17, 1975, inspection, and it 
occurred a day later. Admittedly, there is a great disparity between the 
condition defects uncovered by the two inspections. However, as there is 
no evidence in the record to convince us that the later inspection was 
more reliable, we will rely principally on the results of the June 16, 
1975, inspection. Respondent, therefore, has failed to meet its burden of 
proving a breach of complainant’s suitable shipping condition warranty. 


Having reached this conclusion, it is unnecessary to decide the ques- 
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tion of whether abnormal transportation conditions were present. 


Respondent is, thus, liable for the purchase price of the produce, 
$9,120.80, less the amount already paid, $3,940.00, or $5,180.80. Re- 
spondent’s failure to pay such sum is a violation of section 2 of the Act, 
for which reparation should be awarded, with interest. 


Complainant has claimed fees and expenses incurred in connection 
with the hearing amounting to $1,921.00, to which respondent has filed 
no objection. However, only $1,871.00 will be awarded, as the hearing 
lasted one hour, not two hours as claimed by complainant. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $5,180.80, with interest thereon at the rate 
of eight percent per annum, from July 1, 1975, until paid. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as additional reparation for fees and expenses, $1,871.00, 
with interest thereon at the rate of eight percent per annum, from the 
date of this order until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,373) 


CASTRO & SON, INC. v. UNITED PRODUCE FARMS, INC. PACA Docket No. 
2-4889. Decided February 8, 1978. 


Order for payment of undisputed amount 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
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Commodities Act 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed on December 2, 1977, in which the complainant 
seeks to recover $4,171.50 which amount is alleged to be due from re- 
spondent for a truckload of mixed fruit and vegetables sold to re- 
spondent and accepted by it. 


A copy of the complaint was served upon the respondent. Copies of the 
Department’s report of investigation were served upon both parties. Re- 
spondent filed an answer to the complaint admitting that $2,190.00 of 
the amount set out in the complaint is, in fact, due to the complainant on 
account of the transaction involved. 


Section 7(a) of the Act 7 (U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the complaint, it appears therein 
that the respondent has admitted liability for a portion of the amount claimed 
in the complaint as damages, the Secretary . . . may issue an order directing the 
respondent to pay to the complainant the undisputed amount .. ., leaving the 
respondent's liability for the disputed amount for subsequent determination. 


Accordingly, under authority of this section respondent shall pay 
complainant as an undisputed amount $2,190.00. Payment of this 
amount shall be made within thirty days from the date of this order, 
with interest thereon at the rate of 8 percent per annum, from 
September 1, 1977, until paid. 


Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 


This order shall be published and copies hereof shall be served upon 
the parties. 


(No. 18,374) 


GRANADA MARKETING CO. v. BEN GATZ Co. PACA Docket No. 2-4322. 
Decided March 9, 1978. 


Express warranty — absence of — Suitable shipping condition warranty — 
breach of — failure to give timely notice of — Transportation service and 
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conditions — normal — Purchase price — failure to pay in full — Repara- 
tion awarded 


Where respondent failed to sustain its burden of proving the existence of an express 
warranty and also failed to give complainant timely notice of the breach of suitable 
shipping condition warranty, respondent is liable to complainant for the balance of 
the purchase price, $2,306.40, for which reparation is awarded with interest. 

George Whitten, Presiding Officer. 

Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 


against respondent in the amount of $2,306.40 in connection with a 
shipment of grapes, a perishable agricultural commmodity, in interstate 
commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to complainant. 


Since the amount in controversy does not exceed $3,000.00, the evi- 
dence was submitted in accord with the shortened procedure, as pro- 
vided in the Rules of Practice (7 CFR 47.20). Pursuant to this procedure, 
respondent filed an answering statement. Neither party submitted a 


brief. 


FINDINGS OF FACT 


1. Complainant, Granada Marketing Company, is a corporation whose 
address is Box 159, Lindsay, California. 


2. Respondent, Bennett C. Gatz d/b/a Ben Gatz Co., is an individual 
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whose address is 1451 W. Shaw Avenue, Fresno, California. At the time 
of the transaction in Dispute, respondent was licensed under the Act. 


3. On November 12, 1975, in the course of interstate commerce, 
complainant sold to respondent by oral contract 992 lugs of Emperor 
table grapes, FOB Lindsay, California, at $3.10, plus $.25 for precool- 
ing, and a $20.00 Ryan recorder fee, for a total price of $3,343.20. 


4. On November 12, 1975, the grapes were shipped by truck to the 
appointed destination of Winston-Salem, North Carolina. 


5. The grapes arrived in Winston-Salem, North Carolina, on 
November 17, 1975, and at the time of arrival respondent accepted the 
grapes. 

6. On November 21, 1975, at 9:00 a.m., a Federal inspection was 
made of 725 lugs in the warehouse of Vernon Produce Co., where the 
grapes were stored after arrival. The inspection revealed in relevant part 
as follows: 


Products Inspected: Table grapes in lugs labeled “Lulu Brand, Stayman Fruit 
Com., Lindsay, Calif. Produce of U.S.A. net wt. 23 lbs. Emperors. Applicant 
states 725 lugs. 


Temperature of Produce: Range 40 to 46° throughout samples. 


Condition: Decay from 22 to 100%, average 64% Gray Mold Rot mostly in ad- 
vanced, some in early stages, many of which accompanied by light to heavy 
mold growth, some of which is nested. 


Remarks: Applicant states received by truck shipment license number 
B-28026 N.C. also states lot originally contained 992 lugs. 


7. The amount of $1,036.80 was remitted to complainant as an un- 
disputed amount without prejudice to the rights of either party. Re- 
spondent has since failed to pay complainant the remaining purchase 
price of $2,306.40. 


8. A formal complaint was filed on April 19, 1976, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent accepted the load of grapes, and, therefore, is liable for 
the full purchase price of the grapes less damages resulting from any 
breach of contract by complainant. 


In defense of the nonpayment of $2,306.40 of the purchase price, re- 
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spondent claims that complainant breached the contract in two ways: 
First, that complainant breached an express warranty that the grapes 
would have one week storage life at the customer’s cooler; and second, 
that complainant breached the implied warranty of suitable shipping 
condition. In both cases, respondent, who is asserting the breach, has the 
burden of proving the warranty, the breach and damages by a pre- 
ponderance of the evidence. Hatcher and Holland v. Bell Tomato Co., 29 
A.D. 1057 (1970). We will first address respondent’s claim regarding 
breach of an express warranty. 


Respondent alleges that complainant expressly warranted that the 
grapes would have at least one week storage life at the cooler after 
arrival, and that decay of 22-100% average 64% of the grapes within 
four (4) days after arrival breached that warranty. As evidence of the 
existence of the express warranty, respondent submitted a memoran- 
dum of sale which he claims was sent to the complainant as a confirma- 
tion both of the sale of grapes and of the express warranty of one week 
storage life. Complainant denies that the express warranty was made. 
Complainant also denies receiving any written confirmation from the re- 
spondent. Based on this evidence we conclude that respondent has not 
met his burden of proof regarding the existence of an express warranty. 


Respondent also alleges that complainant breached the implied 
warranty of suitable shipping condition, specified at 7 CFR 46.43(j) of 
the regulations. Under this warranty, produce sold f.o.b. must arrive at 
its destination without abnormal deterioration. 


For the warranty of suitable shipping condition to be applicable, re- 
spondent must prove that the grapes were shipped under normal 
transportation conditions. The journey from California to North 
Carolina took five days, during which a Ryan tape revealed a constant 
temperature of 40°F. We conclude from this evidence that transporta- 
tion conditions were normal and, therefore, that the warranty is appli- 
cable. 


Before determining the question of breach we must decide whether re- 
spondent gave timely notice of the breach to complainant, for, if timely 
notice was not given, respondent is barred from any remedy. Hare v. H. 
Smith Packing Corp., 31 A.D. 670 (1972). Notice of the breach, to be 
timely, must be given within a reasonable time of when the breach was, 
or should have been, discovered. Uniform Commercial Code, section 
2-607. Respondent, as the moving party, has the burden of proving, by a 
preponderance of the evidence, that it gave timely notice. 


Respondent claims that he gave notice of the breach to complainant 
when the grapes arrived on November 17. Complainant denies receiving 
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notice of the breach from respondent until November 21, four (4) days 
after arrival. We conclude that respondent has failed to show that notice 
of the breach was given on November 17. However, both parties agree 
that notice of the breach was given on November 21, and so we must de- 
cide whether this notice was within a reasonable time of November 17, 
which, according to respondent’s answer, is the date respondent knew 
“that the grapes showed trouble”. 


What constitutes a reasonable time for notification of a breach de- 
pends on the particular circumstances in each case in light of the pur- 
pose of the notification requirement. That purpose is to give the seller a 
fair opportunity to react to the buyer’s claim of breach in order to mini- 
mize any loss or to substantiate the buyer’s claim of breach. White and 
Summers, Uniform Commercial Code, West Publishing Co., 1972, pp. 
343-346. When dealing with perishable commodities the purpose of the 
rule is normally achieved only by a very prompt notification following 
discovery of the breach. This is especialy true when the commodity is 
one that is highly perishable, such as grapes. The four day interval couid 
have very likely resulted in damage to the grapes, thereby thwarting the 
seller’s effort to minimize its loss or to substantiate buyer’s claim of 
breach. Therefore we conclude that notice of the breach was not given 
within a reasonable time of when the breach was discovered. 


Since respondent has failed to prove timely notice of the breach, he is 
barred from any remedy, and is liable for the balance of the purchase 
price of the grapes, which equals $2,306.40. Respondent’s failure to pay 
this sum to complainant is a violation of section 2 of the Act, for which 
reparation should be awarded with interest. 


Within thirty days from the date of this decision, respondent shall pay 
to complainant, as reparation, the sum of $2,306.40, with interest of 8 
percent per annum from December 1, 1975, until paid. 


(No. 18,375) 


SUNNYSIDE PACKING COMPANY v. HOUSTON PRODUCE DISTRIBUTING CO., 
Inc. PACA Docket No. 2-4930. Decided March 9, 1978. 
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Order for undisputed amount 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Mark S. Richards, Houston, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $14,000.00 in connection with 
numerous shipments of fresh fruits and vegetables in interstate com- 
merce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto admitting liabil- 
ity for $13,500.00 of the $14,000.00 requested by complainant in the 
complaint in connection with the transaction involved herein. 


Section 7(a) of the Act (7 U.S.C. 499g(a)) provides, in relevant part: 


If after the respondent has filed his answer to the complaint, it appears therein 
that the respondent has admitted liability for a portion of the amount claimed 
in the complaint as damages, the Secretary . . . may issue an order directing the 
respondent to pay to the complainant the undisputed amount .. ., leaving the 
respondent’s liability for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above-quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$13,500.00. The payment of this amount shall be made within thirty 
days from the date of this order, with interest thereon at the rate of 8 
percent per annum from January 1, 1978, until paid. 


Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 


Copies of this order shall be served upon the parties. 
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(18,376) 


ENGEBRETSON-GRUPE CoO. v. THE GILBERT BROKERAGE CO. and/or DEFEO 
FRuIT Co., INC. PACA Docket No. 2-4172. Decided February 24, 
1978. 


Broker — receiving payments and failing to remit to seller — Payments to 
broker found proper — broker is liable to seller — Price adjustment — by 
broker absent authority — obligation for difference 


Where respondent The Gilbert Brokerage Co. received payment from respondent Defeo 
Fruit Co. for the tomatoes in the amount of $6,685.00 and failed to remit this sum 
to complainant, plus the $410 difference between the original price of the second 
load and the negotiated price made by respondent without authority to so do, re- 
spondent Gilbert Brokerage Co. is in violation of the Act. This respondent is liable 
to complainant for a total of $7,005.00 for which reparation is awarded with in- 
terest. 


Payments by respondent Defeo Fruit Co. to respondent broker — found to 
be a proper acticn — Dismissal as to Defeo 


Where respondent Defeo Fruit Co. was not on notice from complainant that payment 
should be made to complainant, this respondent acted properly in making payment 
to respondent Gilbert. The complaint against respondent Defeo Fruit Co. is dis- 
missed. 


Lowell Stanley, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondents in the amount of $7,005.00, which amount is alleged to be due 
complainant in connection with the sale in interstate commerce of two 
truckloads of tomatoes. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
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served upon each of the respondents. Respondent, Defeo Fruit Co., Inc. 
filed an answer thereto denying liability to complainant. Respondent, 
The Gilbert Brokerage Company did not file an answer to the complaint. 


Although the amount of damages alleged in the formal complaint ex- 
ceeds $3,000, the parties waived oral hearing. Accordingly, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case, as is the 
Department’s report of investigation. Pursuant to such procedure, the 
parties were given an opportunity to submit further evidence in the 
form of sworn statements. None of the parties did so. Respondent, Defeo 
Fruit Co., Inc. filed a brief. 


FINDINGS OF FACT 


1. Complainant, Edgar Valencia, is an individual, doing business as 
Engebretson-Grupe Co., whose address is P.O. Box 1147, Nogales, Ari- 
zona. 


2. Respondent, The Gilbert Brokerage Company, is a corporation 
whose address is 97 Produce Row, Room 101, St. Louis, Missouri. At the 
time of the transactions involved herein, this respondent was licensed 
under the Act. 


3. Respondent, Defeo Fruit Co., Inc., is a corporation whose address is 
401 Walnut Street, Kansas City, Missouri. At the time of the trans- 
actions involved herein, this respondent was licensed under the Act. 


4. On or about March 26, 1975, in the course of interstate commerce, 
complainant, by oral contract sold to respondent, Defeo Fruit Co., Inc., a 
partial trucklod of vine ripened tomatoes consisting of 750 20-layer 56a 
and larger size, at the agreed price of $5.50 F.O.B., and on or about April 
25, 1977, complainant also sold another partial truckload of vine 
ripened tomatoes consisting of 660 2-layer lugs 56A and larger in size, at 
a price of $4.50 F.O.B. The total contract price of the two shipments was 
$7,005.00, which reflects a shortage of 20 boxes in the second shipment 
of tomatoes, which complainant acknowledged. The sales were 
negotiated by The Gilbert Brokerage Company. 


5. On or about March 26, 1975, and April 25, 1975 respectively, 
complainant shipped from Nogales, Arizona, in interstate commerce to 
respondent Defeo Fruit Co., Inc., at Kansas City, Missouri, the agreed 
commodities, through carriers secured by The Gilbert Brokerage 
Company. 





456 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 454 


6. Upon arrival in Kansas City, Missouri, respondent Defeo Fruit Co. 
Inc., accepted the tomatoes and paid The Gilbert Brokerage Company 
$6,685.00 in connection with the shipments. Complainant has received 
no money in connection with these transactions. 


7. The formal complaint was filed on February 4, 1976, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


In its answer to the allegations of the complaint, respondent Defeo 
Fruit Co., Inc. (Defeo) admits receiving and accepting the tomatoes con- 
tracted for, but supplied evidence that the second shipment received 
was involved at $4.00 per carton F.O.B. rather than $4.50 per carton 
F.O.B. Respondent Defeo asserts that this was a result of negotiations 
between it and respondent, The Gilbert Brokerage Company (Gilbert). 
Complainant did not refute this evidence. There is, therefore, a $410.00 
difference between the original price of the second load and the price 
negotiated between Gilbert and Defeo. There is no evidence that Gilbert 
had the authority from complainant to negotiate the price adjustments 


with Defeo, and we conclude that Gilbert is liable to complainant for the 
difference between the adjusted price and the original price. Respondent 
Defeo further alleges that it paid respondent Gilbert, as the broker, for 
each shipment. Complainant does not refute this evidence, as reflected 
by the invoices from Gilbert to Defeo regarding the shipments, which 
were marked paid. 


The record shows that the tomatoes were shipped by complainant on 
March 26, 1975, and April 25, 1975. Respondent, Defeo alleges that its 
payment to respondent Gilbert relieves it of liability to complainant. 
The evidence shows that Defeo was invoiced on the shipments only by 
Gilbert and was not invoiced by the Engebretson-Grupe Company. Re- 
spondent, Defeo also denies receiving the broker’s memorandums 
regarding the respective shipments. There is no affirmative evidence 
indicating that it received the memorandums. The _ broker’s 
memorandum concerning the shipment of April 25 in the space marked 
“terms how payable” has the inscription “we invoice”. Thus, even if the 
respondent had received this broker’s memorandum, their payment to 
Gilbert would have been in accord with the memorandum as well as the 
invoice to Defeo from Gilbert. 


Complainant states that it shipped the March 26 load, covered by a 
broker’s memorandum which showed under terms how payable, 
“shippers invoice”. Respondent Defeo denies having received this 
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broker’s memorandum, and complainant has offered no proof that it was 
mailed to Defeo. Respondent Defeo contends that the only invoice 
received for each transaction was from Gilbert and payment was made 
to Gilbert. Respondent Defeo contends that it never received any billing 
from the complainant shipper on these sale and had no notice as to who 
was the shipper. We believe that complainant has failed to meet its bur- 
den of proof regarding the assertion that respondent Defeo should have 
paid complainant Engebretson-Grupe Co. We find that respondent 
Defeo has sustained its burden in showing that it acted properly in pay- 
ing Gilbert and was not on notice to pay complainant. Therefore, the 
complaint against respondent Defeo Fruit Co. should be dismissed. 


With respect to respondent The Gilbert Brokerage Company, the 
evidence before us clearly indicates that they did in fact receive pay- 
ments for the tomatoes shipped by complainant and have failed to remit 
said funds to complainant. Respondent Gilbert’s failure to remit to 
complainant the $6,685.00 received from respondent Defeo as well as 
the $410.00 difference between the original price of the second load and 
the price negotiated between Gilbert and Defeo without authority is a 
violation of section 2 of the Act for which reparation should be awarded 
with interest. 


Within thirty days from the date of this order, respondent The Gilbert 
Brokerage Company shall pay to complainant as reparation $7,005.00 


with interest thereon at the rate of 8 percent per annum from June 1, 
1975, until paid. 


The complaint against respondent, Defeo Fruit Co. is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,377) 


FOWLER PACKING CO., INC. v. FRANKLIN PRODUCE CO., INC. and/or THE 
GILBERT BROKERAGE Co., INC. PACA Docket No. 2-4052. Decided 
March 24, 1978. 
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Broker — authority of — payment to unauthorized and does not absolve 
liability to seller — Reparation awarded 


In the absence of express authority, respondent Franklin’s payment to the respondent Gil- 
bert for the produce in issue does not absolve respondent Franklin of its liability for 
the contract price of the peaches in the amount of $612.00 for which reparation is 
awarded complainant against respondent Franklin. The complaint against 
respondent Gilbert is dismissed. 

Dennis Becker, Presiding Officer. 

Mikio Uchiyama, Fowler, CA, for complainant. 
Richard E. Schwartz, St. Louis, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act of 1930, as amended (7 U.S.C. 499a et seq.). In a for- 
mal complaint filed with the Department on November 10, 1975, com- 
plainant seeks reparation against respondents Franklin Produce Co., 
Inc., and/or The Gilbert Brokerage Co. in the amount of $612.00, in con- 
nection with a transaction involving 144 boxes of Regina peaches sold in 
interstate commerce to respondent Franklin Produce Co., through re- 
spondent The Gilbert Brokerage Co. Copies of the formal complaint and 
the report of investigation were served upon respondent Franklin Pro- 
duce Co. (hereinafter referred to as Franklin), on December 16, 1975, by 
certified mail return receipt requested. Copies of the formal complaint 
and the report of the investigation were served upon respondent The Gil- 
bert Brokerage Co. (hereinafter referred to as Gilbert), on January 6, 
1976, Brokerage Co. (hereinafter referred to as Gilbert), on January 6, 
1976, by regular mail, in conformity with section 47.4 of the Rules of 
Practice (7 CFR 47.4). 


Respondent Franklin filed an answer on February 23, 1976, admitting 
it accepted the produce in question, but defending the allegation by 
complainant of non-payment by stating that it had made payment to 
respondent Gilbert. Respondent Gilbert did not file an answer, and was 
found to be in default on March 11, 1976. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000.00, the shortened procedure set forth in the Rules of 
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Practice (7 CFR 47.20), is applicable. Respondent Franklin filed 
additional evidence in the form of a brief. 


FINDINGS OF FACT 


1. Complainant Fowler Packing Co., Inc., is a corporation whose ad- 
dress is 412 Seventh Street, Fowler, California. 


2. Respondent, Franklin Produce Co., Inc., is a corporation whose ad- 
dress is 3-5 Produce Row, St. Louis, Missouri. 


3. Respondent, The Gilbert Brokerage Co., Inc., is a corporation 
whose address is 97 Produce Row, Room 101, St. Louis, Missouri. 


4. At the time of the transaction involved in this proceeding, 
complainant and both respondents were licensed under the Act. 


5. On July 15, 1975, in the course of interstate commerce, com- 
plainant, by ora! contract, sold to the respondent Franklin, through re- 
spondent Gilbert, 144 packages of Regina peaches at $4.00 per box, plus 
a 25 cent precooling charge per package, for a total contract price of 
$612.00. 


6. The peaches were shipped by complainant from Fresno, California, 
to respondent Franklin in St. Louis, Missouri, on July 15, 1975. Respon- 
dent Franklin accepted the shipment. 


7. Respondent Gilbert issued a Broker’s Standard Memorandum of 
Sale, Number 1449, dated July 16, 1975 for 6 pallets of peaches which 
stated that payment was to be made “Shippers Invoice”. Subsequently, 
Gilbert issued the same Broker’s Standard Memorandum of Sale for two 
pallets (the six having been crossed out). The words “Shippers Invoice” 
also were crossed out, and replaced with a statement in handwriting “We 
Invoice Collect & Remit.” 


8. On July 15, 1975, complainant invoiced respondent Franklin for 
the peaches, which invoice was placed in the mail on or about August 4, 
1975. Claimant subsequently sent respondent a photo-copy of the 
original invoice, which was received by respondent Franklin on or about 
October 9, 1975. 


9. Respondent Franklin had dealt with complainant through a broker 
on several prior transactions, and had always made payment directly to 
complainant. 


10. On August 8, 1975, respondent Franklin made payment by check 
to respondent Gilbert for the shipment of peaches. No payment has been 
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made to complainant by either respondent Franklin or respondent Gil- 


bert. 


11. The formal complaint was filed on November 10, 1975, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent Franklin admits it failed to pay complainant for the 
peaches involved in this transaction in issue. It asserts, however, that 
the payment made to the broker fulfills its obligation to pay 
complainant. As proof of payment Franklin submitted a copy of a check 
dated August 8, 1975 made out to Gilbert for the amount of the trans- 
action herein. 


The only question to be resolved is whether payment to the broker Gil- 
bert for the shipment of peaches absolves respondent Franklin of liabil- 
ity to complainant for the purchase price. It is our opinion that payment 
to the broker as payment to complainant was improperly made. 


By the express terms of the original Broker’s Memorandum of Sale the 
terms of payment were “Shippers Invoice.” There is confusion as to 
whether respondent Franklin received a subsequent invoice from 
complainant prior to making payment to the broker. However, we feel 
respondent Franklin should have been on notice of the expectations of 
complainant since the copy of the Broker’s Memorandum it later re- 
ceived from the broker had alterations on the section of payment as in- 
dicated in our findings of fact, supra. Furthermore, in all prior dealings 
with complainant respondent Franklin had paid complainant directly. It 
had no indication that Fowler had changed payment procedures. There- 
fore, Franklin should have contacted complainant upon receipt of the 
altered Memorandum of Sale from the broker, regardless of whether it 
received an invoice from complainant. 


Under the circumstances outlined above, it is clear that respondent 
Franklin is liable for payment in this case. The authority of the broker, 
as a general proposition, terminates after the negotiation and formula- 
tion of a purchase and sale agreement. Maurice L. Sanders v. Greenberg 
Fruit Co., 32 A.D. 1856 (1973). Subsequent actions by the broker, and 
particularly those conflicting with actions of the principal, must be sub- 
jected to close scrutiny to determine if any agency authority, express, 
implied or apparent, remains with the broker. The burden of proving the 
existence of authority in the broker to accept payment rests with the 
party asserting such authority. John Manning and Co., Inc. v. Red Mar- 
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ket, Inc. and/or Gerald F. Covington d/b/a Jerry Coverington Brokerage 
Co., 33 A.D. 1849 (1974). The broker in this case was not vested with 
express authority to collect the purchase price for the produce. Also, 
there were no actions by complainant which would have led respondent 
Franklin to believe that authority existed with the broker to collect pay- 
ment. The actions of the principal are the focus of inquiry when 
determining the existence of apparent authority in an agent. Hunter 
Produce v. L. A. Potato Distributors, Inc., 31 A.D. 1415 (1972). There is 
no proof of implied authority vested in the agent. 


Therefore, we conclude that respondent Franklin Produce Co., Inc.'s, 
failure to make payment to complainant for the peaches was a violation 
of section 2 of the Act for which reparation with interest should be 
awarded complainant against that respondent. 


Inasmuch as complainant requested an award against respondent Gil- 
bert only in the event that we did not find against respondent Franklin 
Produce Co., Inc., the complaint against Gilbert should be dismissed. 


ORDER 


Within thirty days from the date of this Order, respondent Franklin 
Produce Co., Inc., of St. Louis, Missouri, shall pay to complainant, as 
reparation, $612.00, with interest thereon at the rate of 8% per annum 
from September 1, 1975, until paid. 


The complaint against Gilbert Brokerage Co. is dismissed. 


Copies of this Order shall be served upon the parties. 


(No. 18,378) 


PEREZ PACKING INC, v. UNITED PRODUCE FARMS, INC. PACA Docket No. 
2-4915. Decided March 24, 1978. 


Order for undisputed amount 


George Aubrey, Presiding Officer 
William T. Tarp, Newport Beach, CA, for complainant. 
Respondent pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $1,784 in connection with a transaction 
involving cantaloupes shipped by complainant to respondent in inter- 
state commerce. 


A copy of the formal complaint and a copy of the Department’s report 
of investigation were served upon respondent. Respondent filed an 
answer thereto, admitting the transaction substantially as alleged, but 
denying that the respondent owes complainant the amount claimed in 
the complaint. Respondent alleges that the amount due is only $1,176. 


Section 7 of the Act (7 U.S.C. 499g), provides in part, as follows: 


(a) If, after the respondent has filed his answer to the complaint, it appears 
therein that the respondent has admitted liability for a portion of the amount 
claimed in the complaint as damages, the Secretary ... may issue an order 
directing the respondent to pay to the complainant the undisputed amount on 
or before the date fixed in the order . . . 


Accordingly, under authority of this section respondent shall pay to 
complainant, as an undisputed amount, $1,176. Payment of this amount 
shall be made within thirty days upon the date of this order, with in- 
terest thereon at the rate of eight percent per annum from October 1, 
1977, until paid. 


Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 


Copies of this order shall be served upon the parties. 


(No. 18,379) 


SKYVIEW COOLING COMPANY v. JO HEINS and/or SCOTT TYSON. PACA 
Docket No. 2-4359. Decided March 24, 1978. 
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Purchaser — of entire load — Evidence — memorandum of sale — Con- 
dition at time of acceptance — lateness of complaint as to — Dumping — 
after four days of control — Purchase price — failure to pay in full — 
Reparation awarded 


Where respondent Scott Tyson purchased and accepted the entire load of lettuce in issue 
and had control over it for four days prior to dumping a portion of said lettuce, re- 
spondent may not now complain of condition at time of acceptance. This respondent 
is liable to complainant for the total purchase price of the lettuce, $1,402.50, less 
the $695.75 already paid by respondent thereon. This leaves a total due and owing 
complainant of $706.75 for which reparation is awarded complainant against re- 
spondent Scott Tyson with interest. 


The complaint against respondent Jo Heins is dismissed. 


Dennis Becker, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Nelson S. Hargrave, Houston, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C . 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondents, jointly and severally, in the amount of $706.75 in 
connection with a truckload of lettuce shipped in interstate commerce 
from Wellton, Arizona, to Houston, Texas. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon the respondents. Respondent, Scott Tyson, did not file an 
answer. 


Since the amount claimed in damages does not exceed $3,000 the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Complainant did not file an opening state- 
ment. However, respondent, Jo Heins, filed an answering statement and 
complainant filed a brief. 


FINDINGS OF FACT 
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1. Complainant, Skyview Cooling Company, is a corporation whose 
address is P.O. Box 58, Alamosa, Colorado. 


2. Respondent, Jo Heins, is an individual, who at the time of the 
transaction involved in this proceeding was doing business in her in- 
dividual name, with an address at 2520 Airline Drive, Houston, Texas. 
At the time of the transaction involved herein respondent, Jo Heins, was 
licensed under the Act. 


3. Respondent, Scott Tyson, is an individual who at the time of the 
transaction involved herein was an employee of Jo Heins and was also 
doing business in his individual name with a business address at 2520 
Airline Drive, Houston, Texas. At the time of the transaction involved 
he was subject to license. 


4. On or about April 18, 1975, complainant shipped from Wellton, 
Arizona, to Houston, Texas, by truck 510 cartons of “Fantastic” lettuce. 
The truckload of lettuce arrived in Houston, Texas, on or about April 24, 
1975. However, the record does not reflect to whom it was originally 
shipped. 


5. On this record, there was no contract between complainant and 
either respondent when the shipment arrived in Houston, Texas. On 
April 24, 1975, Mr. George Martin, of G and J Brokerage Company, 
Inc., Houston, Texas, contacted respondent Jo Heins, and asked her to 
accept delivery of the load of lettuce in issue in this proceeding. Re- 
spondent Jo Heins, after inspecting the truckload of lettuce, refused to 
accept it. Mr. Martin contacted her again on the same day, and she re- 
fused again to accept such lettuce because she found that it was not of 
suitable condition for her needs. 


6. After respondent Jo Heins closed her place of business on April 24, 
1975, the truck driver returned with his truck to her place of business to 
seek again to induce Jo Heins to accept the load of lettuce. Jo Heins had 
already departed the premises. However, her employee, respondent 
Scott Tyson was still at Jo Heins’ place of business. He purchased for his 
own account the entire truckload of lettuce at $2.75 per carton delivered 
after looking at it. 


7. On April 28, 1975, 11,565 pounds of the lettuce in issue in this 
proceeding were dumped, as reflected in a duly signed dump certificate. 
By check dated June 5, 1975, respondent Scott Tyson paid complainant 
the $695.75 in partial payment of that amount which he owed for the 
lettuce he purchased; 1.e. $1,402.50. 


8. An informal complaint was filed by complainant on September 8, 
1975, which was within nine months after the alleged cause of action 
herein accrued. 
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CONCLUSIONS 


On the basis of the record in this case we conclude that the truckload 
of lettuce shipped by complainant to Houston, Texas, was not originally 
destined for delivery to either of the respondents. Complainant’s own 
invoice is helpful in determining the actual nature of the transaction 
with which we are concerned. While the invoice was dated April 18, 
1975, it stated in pertinent part: “TERMS: DELIVERED-INSPECTED 
AND ACCEPTED BY SCOTT TYSON AT AIRLINE MARKET”. Ob- 
viously, the invoice was made up on or after April 24, 1975, because 
otherwise it could not have reflected that Mr. Tyson had inspected and 
accepted the load involved. Furthermore, the hauler’s bill of lading, pre- 
pared on April 18, 1975, merely states that the truckload was to go to 
Houston, Texas, consigned to “G&J”, and contained the name of no other 
addressee. “G&J” must be construed to refer to G and J Brokerage Co., 
Inc., located in Houston, Texas. G and J Brokerage Company acted as 
broker with respect to this truckload of lettuce. A memorandum issued 
by G and J on April 29, 1975, reflected that the consignee of the load of 
lettuce was Jo Heins and that the date of origin was April 18, 1975. 
However, the memorandum was prepared 11 days after the lettuce left 
Wellton, Arizona, and even after a portion thereof was dumped. 


We are further led to conclude that neither respondent was originally 
involved with the shipment by the comments of Jo Heins, which were 
not denied by the complainant. Jo Heins stated that on April 24, 1975, 
Mr. George Martin, of G and J Brokerage, contacted her about the load 
of lettuce, but after inspection of it she rejected it. She stated that Mr. 
Martin tried again that day to get her to purchase the load, but she still 
refused to do so. Ms. Heins also stated that her employee, respondent 
Scott Tyson, told her that he was going to take the lettuce for his own 
account. This statement is corroborated by Scott Tyson who stated that 
he purchased the lettuce as an individual rather than as an employee of 
respondent Jo Heins subject to the fact that he would only purchase all 
“good” lettuce at $2.75 a carton delivered. 


In view of the above, respondent Scott Tyson is the only party who 
may be liable to complainant for the lettuce involved in this proceeding. 
He has, in fact, admitted liability with respect to 253 cartons of lettuce 
at $2.75 per carton delivered, and tendered payment of $695.75 with re- 
spect thereto to complainant, leaving as the disputed amount $706.75 
for 257 cartons at the same price. Respondent Scott Tyson admits he 
purchased the lettuce for his own account, but further claims that he 
only bought the “good” lettuce. However, we conclude from a pre- 
ponderance of the evidence that Mr. Ryson actually purchased the entire 
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load at $2.75 per carton for two reasons. First, the best evidence of the 
transaction is the memorandum of sale of the broker, G and J, prepared 
on April 24, 1975, which reflects that a// 510 cartons of “Fantastic” 
lettuce were sold to Jo Heins at $2.75 per carton, and further reflects 
that such load was purchased by Scott Tyson. Second, the purchase 
occurred on April 24, 1975, and 11,565 pounds thereof (presumably 257 
cartons) was dumped on April 28, 1975. Having had control of the 
lettuce for four days prior to dumping, Mr. Tyson cannot now claim the 
lettuce was not “good” at the time he accepted it. ' Therefore, it is con- 
cluded that respondent Scott Tyson owes complainant the $706.75 at 
issue herein. 


Mr. Tyson’s failure to pay $706.75 to complainant is a violation of 
section 2 of the Act, for which reparation should be awarded, with in- 
terest. 


Within 30 days from the date of this Order, respondent Scott Tyson 
shall pay to complainant as reparation $706.75, with interest thereon at 


the rate of 8 percent per annum from May 1, 1975, until paid. 


The complaint against respondent Jo Heins is dismissed. 


Copies of this order shall be served upon the parties. 





(No. 18,380) 


BUSHMAN’S, INC.. v. LARRY MISKELL COMPANY. PACA Docket No. 
2-3861. Decided February 24, 1978. 


Additional liability — above undisputed amount — Reparation awarded 
for 


‘ Even accepting Mr. Tyson's claim in this regard, he accepted all the lettuce since he had 
inspected the lettuce prior to acceptance. Effectively, he took delivery on an “as is” basis at 
$2.75 per carton, and accepted the risk a part of the load was not “good”. Crouse Farms. 
Inc. v. Dublin Produce Co.., et al., 29 A.D. 1439 (1970) 
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Where respondent, after payment of the undisputed amount of $10,520.64, is found to owe 
complainant an additional amount of $311.85, reparation of $311.85 is awarded 
complainant against respondent with interest. 

Dennis Becker, Presiding Officer 
Complainant pro se. 

Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $15,002.69 in connection with nine 
truckloads of potatoes shipped in interstate commerce from Rosholt, 
Wisconsin, to St. Louis, Missouri. Subsequent to the filing of the 
complaint, respondent paid complainant $1,500 with respect to the 
transactions in issue, and admitted further liability in the amount of 
$10,520.64 for total undisputed amount of $12,020.64. Therefore, there 
remains in dispute in this proceeding a total of $2,982.05. * 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 


Since the remaining amount claimed as damages does not exceed 
$3,000, the shortened procedure provided in section 47.20 of the Rules 
of Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
complainant was afforded an opportunity to file an opening statement 
but failed to do so. Respondent did not file an answering statement. 
Neither did either party file a brief. 


FINDINGS OF FACT 


' On November 24, 1975, the Department issued an Order for Undisputed Amount in the 
amount of $10,520.64, which amount has not been paid by respondent. 
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1. Complainant is a corporation doing business as Bushman’s In- 
corporated, with a business address of P.O. Box 167, Rosholt, Wisconsin 
54473. 


2. Respondent Larry Miskell is an individual doing business as Larry 
Miskell Company, with a business address at the time of the trans- 
actions in issue in this proceeding of 33 Produce Row, St. Louis, 
Missouri 63102. At the time of the transactions involved herein, 
respondent was licensed under the Act. 


3. During the period November 4, 1974 through January 25, 1975, 
complainant, by oral and written contracts, sold and shipped to re- 
spondent in interstate commerce nine truckloads of potatoes at various 
prices. Respondent was to pay the freight. The total invoice price with 
respect to the nine transactions in issue was $15,002.69. However, with 
respect to one transaction, complainant’s records show that respondent 
paid $2,936.20, leaving a net invoice price due and payable, in 
accordance with complainant’s invoices, of $12,332.49. Subsequently, 
respondent paid an additional $1,500, leaving a net amount due and pay- 
able, in accordance with complainant’s invoices, of $10,832.49. 


4. In its answer, respondent asserted that after paying $1,500 to 
complainant, it owed $10,520.64. Therefore, the discrepancy between 
that which complainant claims it is due and that which respondent 
claims it owes is $311.85. 


5. Complainant’s invoices are the only reliable evidence of the 
indebtedness of respondent in this matter. On the basis of those records, 
respondent owes complainant $10,832.49, an Order for Undisputed 
Amount having already issued with respect to $10,520.64, thereof. 
Therefore, respondent owes an additional $311.85 to complainant as a 
result of this proceeding. 


6. A formal complaint was filed by complainant on June 27, 1975, 
which was within nine months after the alleged causes of action herein 
accrued. 


CONCLUSIONS 


The only issue in this case is whether respondent owes more money 
than it has admitted it owes to complainant, and if so, the amount. Re- 
spondent admitted in its answer that it accepted the commodities in 
issue in this proceeding and failed to pay for them. However, its calcula- 
tions as to the amount of money due complainant were somewhat dif- 
ferent from that which complainant claimed. 
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In its complaint complainant stated that the total of all invoices with 
respect to the nine transactions involved in this proceeding was 
$15,002.69. However, with respect to Invoice No. 1324, dated 
November 9, 1974, complainant has noted that $2,936.20 was paid by 
respondent's Check No. 2011, reducing the amount due on that trans- 
action of $242.20. The total amount due with respect to the nine trans- 
actions, therefore, is reduced to $12,332.49. Respondent’s answer also 
reflects that the total amount due on Invoice No. 1324 is $242.20 
Subsequently. respondent paid $1,500 to complainant with respect to 
the transactions, leaving a total amount due of $10,832.49. An order 
having been issued to respondent to pay the undisputed amount of 
$10,520.64, the only amount in issue in this proceeding is $311.85. 
There is scant evidence in this record on which to make a determination 
as to whether respondent owes complainant an additional $311.85. How- 
ever, the best evidence is the invoices of complainant. Respondent has 
submitted only its own computation as to what it owes, which computa- 
tion does not overcome the evidentiary force of the invoices. Therefore, 
it is concluded that respondent owes complainant $311.85 over and 
above its admitted liability in this matter. 

Respondent’s failure to pay $311.85 to complainant is a violation of 
section 2 of the Act, for which reparation should be awarded, with 
interest. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay to 
complainant as reparation $311.85 with interest thereon at the rate of 8 
percent per annum from February 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 
I 


(18,381) 


PACIFIC FRUIT INC. v. FRANK RUSSO BANANAS. PACA Docket No. 
2-4014. Decided February 24, 1978. 
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Foreign commerce — contract of sale in — Agreed purchase prices — 
failure to pay in full — 1973 claim of credit — untimely — lack of juris- 
diction over — Reparation awarded for balance due 


Where respondent accepted the bananas in issue and has shown no breach of contract by 
complainant with respect thereto, respondent is liable to complainant for the full 
purchase price thereof, less the amount of $2,086.00 already paid by respondent 
thereon, plus a $43.00 setoff allowed by complainant. The balance now due and ow- 
ing complainant is $1,000.00, for which reparation is awarded with interest. 


Lowell Stanley, Presiding Officer. 
Complainant pro se. 
Frank S. Cottilly, Brooklyn, NY., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $1,000 in connection with a shipment of 
bananas in foreign commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. 


Since the amount in damages claimed does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. 


Pursuant to this procedure, complainant submitted an opening state- 
ment and respondent submitted an answering statement. Complainant 
submitted a statement in reply. Neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Pacific Fruit Inc., is a corporation whose address is 
19 Rector Street, New York, New York. 
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2. Respondent is an individual, Frank Russo doing business as Frank 
Russo Wholesale Bananas whose address is 33 Carroll Street, Brooklyn, 
New York. At the time of the transaction involved herein, respondent 
was licensed under the Act. 


3. On or about February 5, 1975, complainant by oral contract sold to 
respondent one truckload of bananas. The sale was for 700 boxes of ba- 
nanas at $4.30 per box plus wharfage for a total of $3,129. 


4. Complainant shipped on February 5, 1975, from loading points in 
Puerto Maritimo, Ecuador, in foreign commerce, to respondent in Brook- 
lyn, New York, the kind, quality, and grade of commodity called for in 
the contract for sale. 


5. Upon arrival of the bananas at destination, respondent accepted 
the commodity in compliance with the contract of sale but has since 
failed to pay the full amount of the invoice. Respondent has paid $2,086 
in connection with this transaction and complainant has allowed a de- 
duction of $43.00, for a total of $2,129. This leaves a balance of $1,000 
which respondent has not paid. 


6. The formal complainant was filed on August 16, 1975, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent admits accepting the goods in question. In its defense, 
respondent alleges that during “Christmas week” of the year 1973, re- 
spondent purchased from complainant five carloads of bananas that 
were found to be “scarred off color, thin and of inferior grade” and, 
agreed with complainant that a $1,000 credit would be allowed on a 
future order. Respondent contends that he was owed a credit of $1,000 
on this 1973 order and he chose to take it upon the instant order. In sup- 
port of this contention, respondent offers a letter from respondent to 
complainant dated May 13, 1975 which stated that a credit of $1,000 
was previously owed to respondent and that he was crediting it against 
the order in question. 


Complainant denies any prior arrangement of credit alleged by re- 
spondent and makes a demand for the $1,000 owed to complainant on 
this transaction. The Secretary has no jurisdiction over a transaction on 
which a timely complaint was not filed. Jebavy-Sorenson v. Lynn Foods, 
32 A.D. 529 (1973). Therefore, we cannot rule on the merits of re- 
spondent’s 1973 claim as it was not brought to the attention of the 
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Secretary until December 1975 which was beyond nine months after the 
cause of action accrued. 


Since respondent has shown no breach of contract regarding the ship- 
ment in question, it is liable for the full amount of the purchase price. 
Stockton Tomato v. Albee Tomato, 28 A.D. 1051 (1969). Respondent has 
already paid to complainant $2,086 and complainant has allowed a set- 
off of $43. This leaves a balance still unpaid of $1,000. Respondent’s 
failure to pay complainant the balance of $1,000 is a violation of section 
2 of the Act for which reparation should be awarded with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,000, with interest thereon at the rate of 8 
percent per annum from April 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 





(No. 18,382) 


In re MEGA, INC. PACA Docket No. 2-4029. Decided January 19, 1978. 


Flagrant and repeated violations — failure to pay agreed purchase prices — 
Publication of facts 


Where respondent flagrantly, wilfully and repeatedly violated the Act as found herein, the 
facts and circumstances of such violations shall be published. 


Andrew Y. Stanton, for complainant 
W. T. DePuy, Grafton, ND, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), instituted 
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by a complaint filed on January 13, 1976, by the Acting Director, Fruit 
and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the complaint that, on or 
about May 9, 1974, when it was unlicensed, respondent entered into two 
contracts for the purchase of potatoes during April and May 1975, ac- 
cepted 64 lots of the potatoes contracted for, but failed to pay the agreed 
purchase prices to the seller, totalling $151,568.00. 


The complaint was served upon respondent on January 23, 1976. In a 
mailgram dated February 4, 1976, respondent’s sole stockholder and 
chief executive officer, T. B. Angelos, requested an extension of time be- 
yond the usual 20 days from service for the filing of its answer. Upon 
consideration of that request, the Chief Administrative Law Judge 
granted respondent an extension to and including March 3, 1976, to re- 
spond to the complaint. Additionally, a purported answer filed on behalf 
of William Offutt who had received a copy of the complaint and wished 
to establish that neither he, nor Growers Sales, Inc., nor Bill Offutt, Inc. 
was responsibly connected with respondent firm. No other answer was 
filed. 


On September 29, 1977, complainant filed a motion to strike the an- 
swer by William Offutt, pointing out that in another proceeding it had 
been established that he was not responsibly connected with respondent 
and that accordingly he no longer had standing in this proceeding. That 
motion, which was duly served and to which there has been no response, 
is hereby granted. 


On September 29, 1977, complainant also filed a motion for decision 
which together with a proposed decision and order was served upon re- 
spondent in accordance with 7 CFR § 47.30 which governs those situa- 
tions,in which a respondent has failed to file an answer. Thereafter re- 
spondent filed objections to the motion for decision and made state- 
ments in mitigation of any sanction that might ensue. On January 13, 
1978, complainant filed its response to respondent’s objections and 
statements. 


Despite the fact that respondent was given a reasonable extension of 
time in which to file its answer, it did not do so and it has not provided 
any satisfactory explanation as to why its first formal response to these 
proceedings was not filed until nearly two years after their institution. 
And although respondent would explain, it does not deny its failure to 
make full payment for 64 lots of potatoes, having an agreed purchase 
price of $151,568, which it purchased while not possessirig a required li- 


cense. 


Although section 47.30 (c) of the governing rules of practice (7 CFR 
47.30 (c) ) authorized the filing of objections to a motion for decision, 
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none of the objections filed by respondent are of a character sufficient to 
warrant withholding the issuance of the decision proposed. 


Subparagraph (b) of the regulation specified “Failure to file an answer 
to, or plead specifically to, any allegation of the moving paper shall con- 
stitute an admission of such allegation.” Subparagraph (c) then states 
“The admission, in the answer or by failure to file an answer, of all the 
material allegations of fact contained in the moving papers shall consti- 
tute a waiver of hearing.” The regulation as read in its entirety makes it 
clear that the opportunity to file objections to a proposed decision was 
not intended to relieve a respondent of the obligation to make a timely 
answer to a complaint. Since it failed to file an answer after having been 
given an extension of time to do so, the proposed decision shall be 
entered against respondent. 


FINDINGS OF FACT 


1. Respondent, MEGA, Inc., is a corporation, whose address is c/o Ted 
Maragos, Suite 210, Grand Forks Federal Savings and Loan Building, 
Grand Forks, North Dakota 59201. 


2. Respondent is not licensed, nor was it licensed at the time of the 
transactions listed herein. By notice on March 12, 1975, respondent was 
informed its operations were subject to license. By letter, dated March 
18, 1975, respondent notified the Department that an application for li- 
cense under the Act would be submitted to the Department. Respondent 
has failed to submit such application for license, as required under sec- 
tion 3 of the Act (7 U.S.C. 499c). 


3. As is more fully set forth in paragraphs 3 and 4 of the complaint, 
respondent, on or about May 9, 1974, entered into two contracts for the 
purchase of potatoes. During April and May 1975, respondent accepted 
64 lots of the potatoes contracted for, but failed to make payment of the 
agreed purchase prices therefor, totaling $151,568.00. 


CONCLUSIONS 


The acts of respondent, in failing to pay the agreed purchase prices of 
64 lots of potatoes totaling $151,568.00, as is set forth in Finding of 
Fact No. 3 above, constitute willful, flagrant and/or repeated violations 
of section 2 of the Act (7 U.S.C. 499b (5) ) for which the Order below is 
issued. 
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ORDER 


The findings and circumstances hereinbefore set forth, and this deci- 
sion, shall be published. 


This order shall take effect on the 11th day after this Decision be- 
comes final. * 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceeding 35 days after 
service hereof unless appealed to the Secretary by a party to the proceed- 
ing within 30 days after service, as provided in sections 47.37 and 47.39 
of the Rules of Practice (9 CFR 47.37 and 47.39). 


Copies hereof shall be served upon the parties. 


(No. 18,383) 


STAPLES & SON FRUIT Co., INC. v. THE AUSTER COMPANY, INC. PACA 
Docket No. 2-4193. Decided February 24, 1978. 


Contract terms — burden of proof as to — failure to sustain — Consign- 
ment agreement — failure to establish — Damages — measure of — Suit- 
able shipping condition — failure to prove breach of warranty of as to Bing 
car — inapplicability of the warranty as to Van car — Reparation awarded 


Where respondent failed to prove a breach of contract by complainant, respondent is liable 
to complainant for the purchase price of the 2 cars of cherries in issue plus the pro- 
ceeds of consignment sales, for a total of $22,131.44. Since respondent has already 
paid complainant $3,422.95 with respect to these transactions, that amount is de- 
ducted from the purchase price, leaving a total of $18,708.49 due and owing com- 
plainant. Reparation of $18,708.49 is awarded complainant against respondent 
with interest. An additional amount of $1,762.00 for fees and expenses in connec- 
tion with the oral hearing herein is also awarded complainant against respondent 
with interest. 


Andrew Y. Stanton, Presiding Officer. 
H. Haskell Lurie, Chicago, IL, for complainant. 
Leroy W. Gudgeon, Chicago, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


*The Decision and Order became final March 2, 1978.—Ed. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complaint seeks a reparation award against 
respondent in the amount of $19,053.76, in connection with two car- 
loads of cherries in interstate commerce. 


A copy of the report of investment prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. Respondent also filed a counterclaim in the amount of 
$2,508.90 in connection with the two carloads of cherries that are the 
subject of the complaint. 


An oral hearing was held in Chicago, Illinois, on November 30, Decem- 
ber 1, and December 2, 1976, at which both parties were represented by 
counsel. Four witnesses testified at the hearing, one for complainant and 
three for respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Staples & Son Fruit Co., Inc., is a corporation whose 
address is Big Pasco Warehouse, Pasco, Washington. At the time of the 
transaction involved herein, complainant was licensed under the Act. 


2. Respondent, The Auster Company, Inc., is a corporation whose ad- 
dress is 51 South Water Market, Chicago, Illinois. At the time of the 
transaction involved herein, respondent was licensed under the Act. 


3. On or about July 9, 1975, complainant, by oral contract, sold to 
respondent two carloads of cherries, one carload consisting of 1,460 car- 
tons of U.S. No. 1 Van cherries, for $9,656.05, F.O.B., and 340 cartons 
of U.S. No. 1 Sweet cherries initially on an F.O.B. basis but later 
changed to a consignment, and one carload containing 1,800 cartons of 
U.S. No. 1 Bing cherries for $12,314.05, F.O.B. The contract was negoti- 
ated by Oneonta Trading Corp., the broker, through its representative, 
Herbert Thomas, who, afterwards, sent a “Confirmation of Sale” to the 
parties setting forth these terms (see complainant’s Exhibit No, 5). 
Respondent never voiced any objection to the confirmation. 





STAPLES & SON FRUIT CO. v. THE AUSTER CO. 477 
Cite as 37 A.D. 475 


4. On July 9, 1975, complainant shipped the Van and Sweet cherries 
in car No. BRM 501327 (hereinafter, the Van car), and the Bing cherries 
in car No. CBQZ 508967 (hereinafter, the Bing car), from Pasco, Wash- 
ington, in interstate commerce to respondent in Chicago, Illinois, where 
both cars were accepted upon arrival. 


5. On July 14, 1975, upon arrival in Chiacgo, the Van car was in- 
spected by the Illinois State Inspection Service. The inspection revealed 
the following, in pertinent part: 


Mech-Unit RUNNING 


Commodity Temp.—Top. 47, center, 51 Bottom 48 


Commodity: WASH. VAN CHERRIES IN F/B CARTONS. “ROYAL 
DUCHESS” “CROWN ROYAL” BRANDS. MARKED U.S. 31 54/64 IN. MIN. 
20 LBS. FULL POLY LINED LOOSE PACK. GENERALLY UNIFORM FOR 
SIZE MARKED. CLEANED AND WELL FORMED. 9% SHOW PITTED 
AREAS. 8% SHOW BROWN DISCOLORED SPOTS. 


Condition: FIRM RIPE TO RIPE, RED TO DARK RED COLOR. 14% SOFT. 
0-10% AVERAGE 6% DECAY. 


6. On July 14, 1975, upon arrival in Chicago, the Bing car also under- 
went an inspection by the Illinois State Inspection Service, which re- 
vealed the following, in pertinent part: 


Commodity Temp.—Top. 36 Bottom 37 


Commodiiy: WASH. BING CHERRIES IN CARTONS. “ROYAL DUCHESS” 
BRAND. MARKED U.S. #1. 20 LBS. 54/64 IN. MIN. GENERALLY UNI- 
FORM FOR SIZE MARKED. CLEAN AND WELL FORMED. 7% PITTING 
MOSTLY GOOD QUALITY. 


Condition: FIRM RIPE TO MOSTLY RIPE, RED TO MOSTLY DARK RED: 
AVERAGE 2% DECAY. 


7. The Ryan tape for the Van car (complainant’s Exhibit No. 11), 
shows the air temperature inside the car during transit to have been in a 
constant state of fluctuation, from a low of approximately 41%F. to a 
high of approximately 49%F. 


8. The Ryan tape for the Bing car (complainant’s Exhibit No. 12), 
shows the temperature inside the car during transit to have been consis- 
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tent at approximately 34°F., except a brief period of fluctuation at the 
outset. 


9. On July 15, 1975, respondent called the broker, complaining about 
the condition of the two cars, and the broker, in turn, called complain- 
ant. Neither at this time, nor at any time thereafter, did complainant 
agree to have respondent handle the Bing or Van cherries on consign- 
ment. 


10. Respondent eventually sold the two carloads of cherries, and re- 
mitted to complainant $770.60 from the Van car (no segregation being 
made between sales of Van and Sweet cherries), and $2,652.35 from the 
Bing car, leaving $9,363.06 on the Van car and $9,661.70 on the Bing 
car claimed by complainant to be due and owing. 


11. A formal complaint was filed on September 10, 1975, which was 
within nine months from the time the causes of action herein accrued. 


CONCLUSIONS 


Complainant’s claim that respondent’s failure to make full payment 
for the two carloads of cherries at issue was in violation of their contract 
(except for the Sweet cherries which were sold on consignment by 
respondent with complainant’s approval), is vigorously denied by 
respondent, who puts forth several defenses thereto. Although respon- 
dent does not deny accepting the two shipments, it contends that, after 
complainant became aware of the allegedly poor condition of the 
cherries upon their receipt by respondent, it assented to respondent’s 
handling them on consignment. Alternatively, respondent contends that 
the terms of the contract were not F.O.B. (the cherries grading U.S. No. 
1 at shipping point), but were, rather, guaranteed U.S. No. 1 on arrival 
at the contract destination, and that these terms were not met by the 
cherries shipped by complainant. Finally, in the event the contract 
terms are found to have been F.O.B., respondent claims that complain- 
ant breached its warranty of suitable shipping condition. 


With respect to complainant’s alleged assent to the cherries being 
handled on consignment, respondent bears the burden of proving this 
allegation, as it is the party claiming a modification of the original con- 
tract terms. F. H. Hogue Produce Company v. M. Singer’s Sons Corp., 33 
A.D. 451 (1974). 


It is clear that complainant never directly gave respondent permission 
to handle the Bing or Van cherries on consignment. Respondent states 
that such permission was granted by the broker, and argues that the 
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broker’s actions bound complainant, who was an undisclosed principal. 
If complainant were an undisclosed principal, it would indeed be bound 
by all acts of the broker, its agent, in this case. See Jorgensen Farms v. 
J. Hyman Distributing Company, 19 A.D. 514 (1960). However, com- 
plainant was not an undisclosed principal as indicated by the testimony 
of Raymond Prasco, respondent’s representative, who testified at the 
hearing that from the onset of its negotiations with the broker for the 
purchase of cherries, respondent knew that the actual seller was the 
complainant. Mr. Prasco stated, at page 344 of the transcript: 


On July 9th, as far as being involved with Staples Fruit Co., Inc., in a conversa- 
tion with the Oneota [sic] Trading Company, with whom I was talking was Herb 
Thomas. We were talking about how things were going, and what we should be 
doing, and Mr. Thomas had asked me what are you doing as far as cherries and 
I had related to him that we were receiving shipments, and as far as decay is 
concerned, and the trade was looking for very good cherries, and I might be 
interested in buying good cherries if I could find them. At that time Mr. 
Thomas related that he felt that there were cherries available, and that they 
would be shipped from Staples Company. 


Since complainant was not an undisclosed principal in the transactions 
at issue, complainant is bound by the broker’s actions only if they were 
within the scope of the broker’s apparent authority, authority which, al- 
though not actually granted, the principal knowingly permitted the 
agent to exercise, or held the agent out as possessing. Gulf & Western 
Food Products Company v. Prevor-Mayrsohn International, Inc., 34 
A.D. 1911 (1975). There is no indication in the record that complainant 
ever held the broker out as possessing authority to consign the two car- 
loads of cherries. In fact, the only evidence indicating that respondent 
was given instructions to handle the cherries on consignment shows that 
respondent was informed by the broker that this arrangement did not 
have the approval of complainant. This is found at page 226 of the trans- 
cript, where Mr. Thomas, representing the broker, testified as follows: 


Q. Will you state the date if at all possible, and what you said to Mr. Prasco, 
what he said to you to the best of your recollection? 


A. The date would be prior to the date of his remittance to the Oneota [sic] 
Trading Company, and in discussing the disposition and the final outcome, I 
suggested that he make up an account sales and remit the proceeds to us, in 
that we would remit the returns to the Staples Fruit Ranch, and we would see 
what would happen. 


Therefore, we conclude that respondent has not met its burden of prov- 
ing that complainant agreed to a consignment with respect to the Bing 
or Van cherries. 
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The next issue to be dealt with is a determination of the terms of the 
contract agreed upon by the parties. Since respondent maintains that 
complainant expressly warranted that the cherries would grade U.S. No. 
1 at destination, it has the burden of proof to establish this by a pre- 
ponderance of the evidence. Daniel H. Hudson v. Battleground Farms, 
17 A.D. 177 (1958). 


In support of its contention, respondent offers the testimony of Mr. 
Thomas, who testified that he informed complainant’s president, Frank 
Staples, of respondent’s desire to have “Good sound cherries that would 
deliver to Chicago U.S. No. 1 Grade” (transcript at page 201). However, 
Mr. Staples denied having been so informed. In addition, the “Confirma- 
tion of Sale and Shipping Instructions” issued by the broker on July 10, 
1975, a day after the contract was entered into, and received by both 
parties without objection, states under the listed shipper’s prices, “Per 
Carton F.O.B. Shipping Pt.” (Finding 3). While acknowledging a possible 
contradiction between the broker’s testimony and its confirmation of 
sale, it is our opinion that the confirmation of sale, issued contempor- 
aneously with the formation of the contract and not obected to by the 
parties, should carry more weight in our determination of the contract 
terms. Therefore we believe that respondent has failed to uphold its bur- 
den of proving that complainant expressly warranted that the two car- 


loads of cherries would grade U.S. No. 1 upon arrival at Chicago, the 
contract destination. 


Since we have determined that the two carloads of cherries involved 
herein were sold on a F.O.B. basis, and it is not disputed that they were 
accepted by respondent, respondent is liable for the purchase price, less 
any damages which resulted from complainant’s alleged breach of the 
warranty of suitable shipping condition attending this F.O.B. sale. 
Bilroy’s Farms, Inc. v. Ruby Produce Company, Inc., 30 A.D. 1004 
(1071). 


According to the Department’s regulations, at 7 CFR 46.43(j), the war- 
ranty of suitable shipping condition is defined as follows: 


“Suitable Shipping Condition”, in relation to direct shipments means that the 
commodity, at the time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will assure de- 
livery without abnormal deterioration at the contract destination agreed upon 
between the parties. 


Complainant denies that normal transportation conditions were ex- 
perienced by the Van car, and that there was abnormal deterioration in 
the Bing car. 
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As far as the Van car is concerned, the erratic readings on the Ryan re- 
corder (Finding 7), and the higher than normal temperatures of the pro- 
duce when inspected (Finding 5), support complainant’s position that 
transportation conditions were abnormal. Respondent puts much 
emphasis on the testimony of Mr. Thomas, that he was told by his field 
man, Mr. Wilkins, that complainant had an inadequate system of pre- 
cooling. However, Mr. Thomas acknowledged that Mr. Wilkins was pre- 
sent at complainant’s plant only until June 26, 1975, a number of days 
prior to the time the cherries which are the subject of this proceeding 
were prepared for shipment (transcript at page 242). Mr. Thomas stated 
further that Mr. Wilkens spoke to a U.S.D.A. inspector, who told him 
that, subsequent to June 26, 1975, he did not observe a hydrocooler in 
operation at complainants plant (transcript at page 244). However, Mr. 
Staples testified that he spoke to the same U.S.D.A. inspector, and was 
told that the inspector had no knowledge of the presence of a hydro- 
cooler at complainant’s plant during the period of time in question 
(transcript at page 287). We believe the testimony relating to the alleged 
observations of Mr. Wilkens and the U.S.D.A. inspector, neither whom 
appeared at the hearing, should not be given credence, as it is certainly 
testimony which, according to the Rules of Practice, “is not of the sort 
upon which responsible persons are accustomed to rely” 7 CFR 
47.15(f\iii). Therefore, we conclude that because of abnormal trans- 


portation conditions, the warranty of suitable shipping condition did not 
apply to the Van car. 


Turning to the Bing car, the September 14, 1975, inspection revealed 
only 2 percent decay (Finding 7). In our opinion, this does not constitute 
“abnormal deterioration”, as defined in the regulations at 7 CFR 
46.43(j), and complainant did not, therefore, breach its warranty of suit- 
able shipping condition. 


Since complainant has committed no breach of warranty, respondent 
is liable for the purchase price of the two cars plus the consignment pro- 
ceeds, less the amount already remitted. 


For the Bing car, the purchase price was $12,314.05, and for the Van 
car, $9,656.05, (excluding the proceeds (less expenses) realized from 
respondent’s sale of the consigned sweet cherries), for a total purchase 
price of $21,970.10. 


According to respondent’s Exhibit No. 9, respondent’s sale of the con- 
signed Sweet cherries brought $482.50. Although respondent’s claimed 
expenses listed in that exhibit are not broken down between those 
incurred in connection with the Van cherries and with the Sweet 
cherries, the proportionate amount relating to the Sweet cherries can 
readily be determined. For freight and commission, the allowable ex- 
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penses are $205.31 and $60.31, respectively. Expenses are allowable for 
cartage “in” amounting to $51.00, but not for cartage “out.” As only one 
inspection report relating to the Van car indicates the fee charged 
respondent (complainant’s Exhibit No. 9), only the appropriate propor- 
tion of that fee, $4.54 is allowed for the expense of inspection. Respond- 
ent’s Exhibit Nos. 7 and 8 show that the claimed handling expense re- 
lates solely to the Van cherries, and for this reason it must be dis- 
allowed. Expenses claimed for packing and drayage are unexplained and 
unsupported, and cannot be allowed. The net proceeds from the con- 
signed Sweet cherries are, therefore, $482.50 less $321.16, or $161.34. 


Complainant’s damages herein thus amount to $22,131.44 less the 
$3,422.95 remitted, or $18,708.49. Respondent’s failure to pay such 
sum is a violation of section 2 of the Act for which reparation should be 
awarded, with interest. 


Complainant has claimed $1,762.00 in fees and expenses incurred in 
connection with the hearing. This claim appears on its face to be valid, is 
not disputed by respondent, and is, therefore, awarded. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $18,708.49, with interest there- 
on at the rate of 8 percent per annum from August 1, 1975, until paid. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as additional reparation, the sum of $1,762.00, with inter- 
est thereon at the rate of 8 percent per annum from the date of this 
order until paid. 


Respondent’s counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,384) 


In re H. FAIR & SON, INC. PACA Docket No. 2-4731. Decided December 
22,1977. 
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Wilfull, flagrant and repeated violations — failure to account truly and 
correctly — failure to pay promptly and in full — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing to account 
truly and correctly and in failing to pay promptly and in full the purchases prices to 
the sellers and the net proceeds to consignors as found herein, respondent’s license 
as a registrant under the Act is revoked. 


Diane Langton, for complainant. 
Alexander B. Adelman, Philadelphia, PA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
called the “Act”, instituted by a Complaint filed on August 5, 1977, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
Complaint that during the period July 1976, through November 1976, 
respondent purchased and accepted, in interstate commerce, from 
thirteen (13) sellers, sixty (60) lots of fruit and vegetables, all being 
perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices or balances thereof, in the total 
amount of $291,900.36. Moreover, it is alleged that during the period 
August 1976, through November 1976, respondent received and ac- 
cepted in interstate commerce, from ten (10) consignors, thirty-eight 
(38) lots of fruit and vegetables, all being perishable agricultural com- 
modities, but failed to make full payment promptly the net proceeds 
realized from the sales thereof, in the total amount of $77,054.61. The 
final allegation is that during the period August 1976, through Novem- 
ber 1976, respondent failed to render a true and correct accounting of 
sales with respect to each of nine (9) lots of perishable agricultural com- 
modities, shipped by seven (7) consignors in interstate commerce, which 
produce was received, accepted and sold by respondent on consignment. 


A copy of the Complaint was served upon respondent on August 12, 
1977, which Complaint has not been answered. The time for filing an 
Answer having run, and upon the motion of the complainant for the 
issuance of a Default Order, the following Decision and Order is issued 
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without further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, H. Fair & Son, Inc., is a Pennsylvania corporation, 
whose address is in care of Morris Fair, 1001 City Line Avenue, Philadel- 
phia, Pennsylvania 19151. 


2. Pursuant to the licensing provisions of the Act, license number 
760481 was issued to respondent on November 11, 1975, was renewed 
annually, presently is in effect, and is next subject to renewal on or be- 
fore November 11, 1977. 


3. As more fully set forth in paragraph 5(a) of the Complaint, during 
the period August 1976, through November 1976, respondent received 
and accepted in interstate commerce, from ten (10) consignors, thirty- 
eight (38) lots of fruit and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly the net proceeds 
realized from the sales thereof, in the total amount of $77,054.61. 


4. As more fully set forth in paragraph 5(b) of the Complaint, during 
the period of July 1976, through November 1976, respondent purchased 
and accepted in interstate and foreign commerce from thirteen (13) sel- 
lers, sixty (60) lots of fruit and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed purchase prices or balances thereof, in the total amount of 
$291,900.36. 


5. As more fully set forth in paragraph 6 of the Complaint, during the 
period August 1976, through November 1976, respondent failed to 
render a true and correct accounting of sales with respect to each of nine 
(9) lots of perishable agricultural commodities, shipped by seven (7) con- 
signors in interstate commerce, which produce was received, accepted 
and sold by respondent on consignment. 


CONCLUSIONS 


The acts of Respondent in failing to account truly and correctly and 
make full payment promptly of the net proceeds realized in consignment 
transactions, and in failing to make full payment promptly of the agreed 
purchase prices in purchase transactions, as set forth in Findings of Fact 
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3, 4 and 5, above, constitutes wilful, repeated and flagrant violations of 
Section 2(4) of the Act (7 U.S.C. 499b(4) ), for which the Order below is 
issued. 


ORDER 


Respondent’s license is revoked. 


This Order shall take effect on the eleventh day after this Decision be- 
comes final.* 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 
days after service hereof, unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


COURT DECISION 


UNITED STATES OF AMERICA v. MELVIN H. NAGEL. Filed January 23, 
1978. 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF TEXAS 


Civil Action No. 73-B-51 


AGREED JUDGMENT 


GARZA, District Judge 


“The Decision and Order became final February 8, 1978.—Ed. 
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COMES NOW the Parties in this action and enter into this Agreed 
Judgment and would specifically agree to the following: 


WHEREAS the defendant Melvin H. Nagel admits the allegations of 
Plaintiff in its Motion for Supplemental Order and its Petition for Show 
Cause on Contempt, and 


WHEREAS the defendant Melvin H. Nagel has been fully informed by 
his attorney of his duties and obligations under this Agreed Judgment 
and Defendant Nagel fully understands said duties and obligations, and 


WHEREAS the parties hereto being fully informed hereby consents to 
the entry of this Agreed Judgment, 


WHEREAS the Court finds that it has jurisdiction over both the sub- 
ject matter of and the parties to this action; it is hereby, 


ORDERED, ADJUDGED and DECREED that for having violated the 
injunction of the Court of July 2, 1973, not to engage etc. in the business 
of a dealer, broker, or commission merchant in interstate or foreign com- 
merce within the meaning of such terms as they are defined in the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. 
§ 499 (a) et seq.) without a license that is valid and effective under said 
Act, the Defendant Melvin H. Nagel is hereby in contempt of this Court 
and is fined $500.00, said fine to be paid into the Registry of the Court 
no later than January 31, 1978. 


It is further, ORDERED, ADJUDGED, and DECREED that the injunc- 
tion of July 2, 1973, is reaffirmed and continued, specifically that the 
Defendant Melvin H. Nagel, his associates, agents, employees, servants, 
assigns, and all other persons in active concert or participation with him, 
or either or any of them be, and hereby are, permanently enjoined and 
restrained from engaging in, or carrying on, operating in the produce 
business as a dealer, broker, or commission merchant in interstate or for- 
eign commerce within the meaning of such terms as they are defined in 
the Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. § 499 (a) et seq.) without a license that is valid and effective un- 
der said Act. The Court hereby retains jurisdiction of the parties and the 
subject matter of this cause for the purpose of enforcing the provisions 
of this Judgment and the Judgment of July 2, 1973. 


It is further ORDERED, ADJUDGED, and DECREED that a civil 
penalty be and hereby is entered against the Defendant Melvin H. Nagel 
in the amount of TWO THOUSAND FIVE HUNDRED DOLLARS 
($2,500.00) plus interest at the rate of 9% per annum until paid for en- 
gaging in the perishable agricultural commodities business as a whole- 
sale dealer subject to the licensing provisions of the Perishable Agricul- 
tural Commodities Act, but without a valid and effective license as re- 
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quired thereby, said civil penalty to be paid in the following manner, 
$500.00 immediately, plus equal monthly payments beginning on Febru- 
ary 1, 1978, of $190.00 with the last installment being due on December 
1, 1978. 


Should for any reason the Defendant ever be more than thirty (30) 
days in arrears, then the entire amount then still owing of the civil 
penalty shall be due and payable immediately. 


Entered at Brownsville, Texas the 23rd day of January 1978. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 18,385) 
NORTHERN FRUIT Co., INC. v. HERMAN BELL, INC., tla M & M 
WHOLESALE PRODUCE. PACA Docket No. 2-4902. In order issued 
March 20, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,386) 
TREE FRESH, INC. v. RAINIER FRUIT SALES & MARKETING CO., INC. 


PACA Docket No. 2-3837. In order issued March 20, 1978, by Don- 
ald A. Campbell, Judicial Officer. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 18,387) 
DAVID M. SLAUGHTER AND SON, INC v. VEGETABLE JUICES, INC. PACA 
Docket No. 2-3401. Issued March 2, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,388) 
WESTERN PACKING CO. v. CONSUMERS PRODUCE COMPANY OF 


PITTSBURGH. PACA Docket No. 2-4077. Issued March 7, 1978, by 
Donald A. Campbell, Judicial Officer. 
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(No. 18,389) 


HELMS POTATO CO v. JIMMIE SCHMON PRODUCE BROKER, INC. PACA 
Docket No. 2-4879. Issued March 14, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,390) 
CANON POTATO COMPANY, INC. v. JIMMIE SCHMON PRODUCE BROKER, 
INc. PACA Docket No. 2-4880. Issued March 14, 1978, by Donald 
A. Campbell, Judicial Officer. 


(No. 18,391) 
E. T. WALL, GROWER-SHIPPER v. LARRY OBER CoO., INC. PACA Docket 


No. 2-4106. Issued March 20, 1978, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 18,392) 
GIUMARRA VINEYARDS CoP. v, UNITED FRUIT & PRODUCE Co., and/or 


THE GILBERT BROKERAGE Co. PACA Docket No. 2-4160. Issued 
March 24, 1978, by Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 18,393) 


ACE TOMATO Co., INC. v. UNITED PRODUCE FARMS, INC. PACA Docket 
No. 2-4891. Reparation of $3,416.00 with 8 percent interest from 
September 1, 1977, awarded complainant against respondent in or- 
der issued March 3, 1978, by Donald A. Campbell, Judicial Officer. 
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(No. 18, 394) 


QUALITY PERISHABLES, INC. v. UNITED PRODUCE FARMS, INC. PACA 
Docket No. 2-4892. Reparation of $1,792.30 with 8 percent in- 
terest from July 1, 1977, awarded complainant against respondent 
in order issued March 3, 1978, by Donald A. Campbell, Judicial Of- 


ficer. 


(No. 18,395) 


SALVATORE M. CIRPRIANO, d/b/a ARROW PACKING.CO. v. CONROY CO., 
INC. PACA Docket No. 2-4893. Reparation of $2,363.75 with 8 
percent interest from March 1, 1977, awarded complainant against 
respondent in order issued March 3, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18, 396) 


FOLSON FARMS, INC. v. UNITED PRODUCE FARMS, INC. PACA Docket No. 
2-4914. Reparation of $3,257.75 with 8 percent interest from De- 


cember 1, 1977, awarded complainant against respondent in order 
issued March 3, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,397) 


PAPPAS & CO. v. HOUSTON PRODUCE DIST. Co., INC. PACA Docket No. 
2-4929. Reparation of $5,964.00 with 8 percent interest from Octo- 


ber 1, 1977, awarded complainant against respondent in order is- 
sued March 9, 1977, by Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 
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(No. 18,398) 


GRIFFIN & BRAND SALES AGENCY, INC. v. PASCAGOULA PRODUCE & 
COFFEE CO. PACA Docket No. 2-4926. Reparation of $1,637.50 
with 8 percent interest from September 1, 1977, awarded complain- 
ant against respondent in order issued March 7, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,399) 


S. CORTELLO, INC. v. SALADS LIMITED, DALLAS, INC. PACA Docket No. 
2-4925. Reparation of $1,398.25 with 8 percent interest from May 
1, 1977, awarded complainant against respondent in order issued 
March 7, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,400) 


Spupco, INC. v. A. HARRIS & COMPANY. PACA Docket No. 2-4924. 
Reparation of $3,187.50 with 8 percent interest from August 1, 
1977, awarded complainant against respondent in order issued 
March 7, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,401) 


GRAY’S GROVES, INC., d/b/a GRAY’S ORANGE BARN v. MONROE GLEATON. 
PACA Docket No. 2-4919. Reparation of $12,120.80 with 8 percent 
interest from January 1, $977, awarded complainant against re- 
spondent in order issued March 8, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 18,402) 


J. R. NORTON COMPANY v. JOHN J. MCCARTHY, d/b/a MCCARTHY 
PRODUCE. PACA Docket No. 2-4918. Reparation of $2,655.00 with 
8 percent interest from September 1, 1977, awarded complainant 
against respondent in order issued March 8, 1978, by Donald A. 
Campbell, Judicial Officer. 
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(No. 18,403) 


MALAGA COOPERATIVE, INC. v. MICHAEL R. MIRABELLI, d/b/a MIRABELLI 
FRUIT SALES. PACA Docket No. 2-4920. Reparation of $7,710.65 
with 8 percent interest from December 1, 1976, awarded com- 
plainant against respondent in order issued March 8, 1978, by 
Donald A. Campbell, Judicial Officer. 


(No. 18,404) 


PETE PAPPAS & SONS, INC. v. W. CHAS. HEITMULLER Co., INC. PACA 
Docket No. 2-4917. Reparation of $2,413.00 with 8 percent in- 
terest from June 1, 1977, awarded complainant against respondent 
in order issued March 8, 1978 by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 18,405) 
UNION PRODUCE CO., INC. v. MORRIS S. TOLEDO, d/b/a TOLEDO 


DISTRIBUTING CO. PACA Docket No. 2-4922. Reparation of 
$1,644.26 with 8 percent interest from January 1, 1977, awarded 


complainant against respondent in order issued March 8, 1978, by 
Donald A. Campbell, Judicial Officer. 


(No. 18,406) 


WASHINGTON FRUIT GROWERS, INC. v. MICHAEL R. MIRABELLI, d/ba 
MIRABELLI FRUIT SALES. PACA Docket No. 2-4921. Reparation of 
$4,801.25 with 8 percent interest from December 1, 1976, awarded 
complainant against respondent in order issued March 8, 1978, by 
Donald A. Campbell, Judicial Officer. 


(No. 18,407) 


RAY G. WILLIAMS, d/b/a WILLIAMS PRODUCE CO. v. UNITED PRODUCE 
FARMS, INC. PACA Docket No. 2-4938. Reparation of $1,816.80 
with 8 percent interest from July 1, 1977, awarded complainant 
against respondent in order issued March 20, 1978, by Donald A. 
Campbell, Judicial Officer. 
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(No. 18,408) 


SANTA CLARA PRODUCE, INC. v. UNITED PRODUCE FARMS, INC. PACA 
Docket No. 2-4937. Reparation of $5, 673.75 with 8 percent in- 
terest from October 1, 1977, awarded complainant against respond- 
ent in order issued March 20, 1978, by Donald A. Campbell, Judi- 


cial Officer. 


(No. 18,409) 


CALAVO GROWERS OF CALIFORNIA v. B. J. PICKRELL PRODUCE Co. PACA 
Docket No. 2-4931. Reparation of $1,723.75 with 8 percent in- 
terest from June 1, 1977, awarded complainant against respondent 
in order issued March 21, 1978, by Donald A. Campbell, Judicial Of- 


ficer. 


(No. 18,410) 


CALIFORNIA LETTUCE FARMS, INC. v. REDI-FOODS. PACA Docket No. 
2-4933. Reparation of $5,692.16 with 8 percent interest from 
March 1, 1977, awarded complainant against respondent in order 
issued March 21, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,411) 
CHEF’S BEST FOODS v. FRUIT DISTRIBUTING CORP. PACA Docket No. 
2-4552. Reparation of $1,251.90 with 8 percent interest from April 


1, 1976, awarded complainant against respondent in order issued 
March 21, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,412) 


NORTHWEST FRUIT SALES, INC. v. JUDITH A. CONDRICK, d/b/a K AND C 
BROKERS. PACA Docket No. 2-4932. Reparation of $6,783.75 with 
8 percent interest from May 1, 1977, awarded complainant against 
respondent in order issued March 21, 1978, by Donald A. Campbell, 


Judicial Officer. 
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(No. 18,413) 
& 

THE A. E. ALBERT & SONS, INC. v. ROBERT L. BURNETT, JR., d/b/a BEST 
POTATO PRODUCTS CO. and/or ROBERT L. BURNETT, SR. PACA 
Docket No. 2-4936. Reparation of $5,313.95 with 8 percent in- 
terest from December 1, 1976, awarded complainant against re- 
spondents in order issued March 22, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,414) 

A. L. VERNA CoO., INC. v. W. CHAS. HEITMULLER CoO., INC. PACA Docket 
No. 2-4934. Reparation of $2,479.50 with 8 percent interest from 
May 1, 1977, awarded complainant against respondent in order is- 
sued March 22, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,415) 


CALAVO GROWERS OF CALIFORNIA v. SELVIDGE & GONZALEZ PRODUCE 
Co. PACA Docket No. 2-4935. Reparation of $18,656.25 with 8 


percent interest from December 1, 1977, awarded complainant 
against respondent in order issued March 22, 1978, by Donald A. 
Campbell, Judicial Officer. 
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Failure to file 


DISMISSAL 
Order of 


EMPLOYEES 


Insufficient number of 


REGULATIONS AND STANDARDS 


Failure to comply with 


SANCTION 


Suspension for 30 days 


FEDERAL MEAT INSPECTION ACT 


CONSENT ORDER 


Provisions of 


GIFTS 
To public official 


HIRING RESTRICTIONS 


PATHORS CONVICIEN OF TELOINOS ig. o.5 so cbse hw be ow bis Sommen Ww levees 243, 249 


SANCTION 


Suspension of as provided 


Withdrawal and denial of services, held in abeyance as provided 
HORSE PROTECTION ACT 


SANCTION 
Civil penalty of $3000 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


SORING 


Cruel and inhumane treatment 


UNFAIR COMPETITION AND ECONOMIC ADVANTAGE 


In horse show 


Exhibiting sored horses with unsored horses 
PACKERS AND STOCKYARDS ACT, 1921 


ACCEPTANCE 


By failure to timely reject 


ACCOUNTS AND RECORDS 
Incomplete or incorrect 275, 277, 286, 293, 410 


ADMISSION OF FACTS 
Failure to file answer 288, 398, 417 


ADVANCE FOR SHIPPING EXPENSES 


Failure to pay 


AGREED PURCHASE PRICES 
Failure to pay in full 


BANKRUPTCY 


Petition in 


BONDING REQUIREMENTS 
Failure to comply with 275, 277, 291, 398, 400, 417 


CHECKS OR DRAFTS 


Insufficient funds 268, 288, 410 
Failure to pay when due 268, 288, 410 


CONSENT ORDER — Cease and desist 


Accounts and records 275, 286 
Bonding requirements 275, 277 
Checks or drafts 273, 286 
Improper practices 

Insolvency 

Net proceeds 


Custodial account 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


CONSENT ORDER — Sanction 
Accounts and records 277,279 


iON ia POCIMPOTIIMIUBS, 6. 555 555 bode os: Clee Vale ei ieee Sete eee 277 
Checks or drafts 268, 271 
Custodial account 

INGE IIOCBRE fe 5.5/5.5 dus hic eee oer ieee ore rere okt ta ata eae ee 268, 279 


CUSTODIAL ACCOUNT FOR SHIPPERS PROCEEDS 


Deficiencies in 
Failure to maintain in conformity with regulations 


Misuse of 


DEALER 


Operating while insolvent 


EXTENSION OF CREDIT 


Agreements for 
FALSE AND FICTITIOUS NAMES 
Consigning livestock in 


FALSE AND INCORRECT WEIGHTS 


Weighing livestock at other than their true weights 
Paving HeUers ON the DARIO! 6 o)5. 6 iica0/s-a)sc Wiehe Wield coe Sereite diy ernie: tee pro OUD 


FIDUCIARY DUTY 


Failure to observe 


FINANCIAL REQUIREMENTS 


Failure to meet 


IMPROPER PRACTICES 


Permitting purchases of livestock from consignment for 
own account by employees 


Financing other dealers 


INSOLVENCY 


Current liabilities exceeding current assets 


MARKET AGENCY AND DEALER 


Operating while insolvent 
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NET PROCEEDS 
Failure to pay when due 
OBLIGATIONS UNDER CONTRACT 
Failure to meet 
PACKER 
Operating while insolvent 261, 273 
REJECTION 


Rese, tO give LUMCIY ROLICE OF... 5. occ ao or Desh ee Ve aes eee 


PROCEEDS COLLECTED 


Failure to forward to account as stipulated ............. 0... e eee ee eee 261 


SANCTION 


Suspension until in full compliance with bonding 
MORTAR ONION oa 3-5 otic ala olg acer eb aioe ue hacia haan Reed oes é 


Civil penalty of $2,500.00 
Civil penalty of $2,000.00 
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SCALES 


Backbalancing of 


SCALE TICKETS 


Incomplete or incorrect 


TRUST FUNDS 


Failure to hold in trust 
UNFAIR AND DECEPTIVE PRACTICE 


Short-weighing 


WILFULNESS FACTOR 
Weight of 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCORD AND SATISFACTION 


Failure to establish 


APPEAL INSPECTION 


Not reversing original inspection 


ADDITIONAL LIABILITY 


Above undisputed amount 


BREACH OF WARRANTY 


Claim for will not lie where buyer rejected goods (UCC 


BROKER 
Authority of 


Receiving payments and failing to remit to seller 


Negotiating price adjustment absent authority 
BURDEN OF PROFF 
Failure to sustain 


Sustained by respondent 


Failure to sustain by complainant 


BUYER’S REMEDY 


A buyer who properly rejects may recover difference 
between market price and contract price (UCC 2-713) 


CLAIM OF 1973 CREDIT 
Untimely 
Absence of jurisdiction over 
CONSIGNMENT AGREEMENT 


Failure to establish 


CONDITION DEFECTS AND DAMAGE 


Lettuce 
Tipburn, Russet spotting 


Live worms 
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CONTRACT 


Failure to prove breach of 


CONTRACT PRICE 


Failure to pay in full 
Modification of 


COUNTERCLAIM 


Reparation awarded for recovery of damages 


DAMAGES 


Measure of 
Recovery of by buyer after proper rejection 


Failure to prove 


DELAY IN TRANSIT 


Not caused by seller 
Risk of loss must be borne by buyer 


DISMISSAL 


Complainant in breach of contract 


DIVERSION AND CONSIGNMENT 


Claim for damages denied 


DUMPING 


Absent certificate for 


After four days of control over produce 


ENTITLEMENT TO RECOVERY 
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EXPRESS AUTHORITY 


Absence of 


EXPRESS WARRANTY 


Absence of 


EVIDENCE 


Invoices 


Memorandum of sale 
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FLAGRANT AND REPEATED VIOLATIONS 


Failure to account truly and correctly 


Failure to pay agreed purchase Prices... ... 6. 6scsesaw ended bnneens 472, 482 
FOREIGN COMMERCE 

Contract of sale in 
F. 0. B. TRANSACTION 

Suitabic shinping CONGIION .:6.6...4.5 56 isos. SG Re lois Hees 436, 443, 475 
GOOD DELIVERY STANDARDS 

Failure to meet 


LOST SALES 


Failure to submit proof of as a consequential damage 


PAYMENTS 


To broker found to be proper 
Failure to remit 


To broker not absolving obligation to seller 


PRICE ADJUSTMENT 


By broker absent authority 


PREVAILING PARTY 


Additional reparation to for fees and expenses ............00 eee eee eaee 443 


PROPER REJECTION 


Timely notice of 


HECOVERY GEORMIONED |... sess bs oh beak eee ed Howto is e's Me es 436 


PUBLICATION OF FACTS 
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RECOVERY 


Of difference between market price and contract price 


SERIOUS DAMAGE 


RAVE WORTIE AC PEIOO sc wi eine led ht 8G Gide BAO Sales ORS ee as 


SANCTION 


Revocation of license 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


SUITABLE SHIPPING CONDITION 


Breach of warranty of 


Failure to prive breach of warranty of 


Inapplicability of warranty of (Van car) 


TRANSPORTATION SERVICE AND CONDITIONS 


Abnormal, (Van car). 


Normal 


UNDISPUTED AMOUNT 
Order for 
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